Chapter 2 –
The Creation of the Contract of retainer.
2.1

The Lawyer and his/her obligations.
In the main, this work is concerned with solicitors, while recognising that there are
two main branches to the legal profession in Ireland, solicitors 1 and barristers, the
third being that of Notary Public2 In the main, with notable exceptions, most Notaries
in both the Republic and Northern Ireland are practising solicitors whose professional
indemnity policy will indemnify them in respect of such work. The original title of the
Law Society in the UK, as founded in London in 1823 was “The Society of Attorneys,
Solicitors, Proctors and others not being Barristers, (excluding Pettyfoggers &
Vipers), practising in the Courts of Law and Equity of the United Kingdom”. 3
Proctors,4 Pettyfoggers,5 Vipers and Attorneys have passed into history,6 but solicitors
and notaries (and barristers) remain. All branches of the legal profession are obliged
to maintain certain ethical and professional standards7 and are required to maintain
standards of professional practice.8 Lawyers are regarded as having a variety of legal
and moral obligations towards:
(a)
(b)
(c)

(d)

1

their clients,9
the courts and other bodies/tribunals before whom lawyers plead or argue their
client's case or cause or otherwise act on their behalf,
the public for whom the existence of an independent lawyers profession is
perceived to be an essential means of safeguarding their individual rights in
the face of the power of the State and other interests in society, and
the legal profession in general and every member of it.

For the law on solicitors see: "The Law on Solicitors in Ireland", Patrick O'Callaghan, Butterworths, (2000), ISBN 1854758462 and
Cordery on Solicitors (Lexis Nexis), ISBN: 9780406998699.
2
It has been suggested that there is a third branch of the legal profession, that of Notaries Public. See “The Right Note", by Eamon Hall, (an
article on notaries) Solicitors Gazette, (Law Society of Ireland) November 2010 & http://www.ehall.ie/the_notary_office.html accessed
August 21st, 2011.
3
This later became known as the London Law Institution, the London title being dropped has expanded nationwide.
4
See Chapter 1.3 footnote 12.
5
See Chapter 1.8, footnote 32.
6
Except in the US and elsewhere where the term survives, solicitors having died out as a term for lawyers.
7
See: Cranston (Ed), Legal Ethics and Professional Responsibility (1996) Clarendon press; Parker, Sampford ((Eds), Legal Ethics and
Practice: Contemporary Issues (1985), Oxford, Clarendon Press; Bennion, Professional Ethics (1969) Charles Knight and Co; Lund,
Professional Ethics (1970) International Bar Association; Phillips, Professional Ethics for Scottish Solicitors (1990), Butterworths. "Charter
of Core Principles of the European Legal Profession and Code of Conduct for European Lawyers" CCBE 2008. See www.ccbe.org The
Charter and Code deal with cross border activities of lawyers in the EU. While they are not enforceable as law in this jurisdiction, they are
relevant in so far as they reflect the core principles of the profession, "International Code of Ethics" — International Bar Association 1988.
See www.ibanet.org.
8
For solicitors, see "A Guide to Professional Conduct of Solicitors in Ireland", Second Edition, 2002. For a draft of the Third Edition, see:
http://www.google.ie/url?sa=t&rct=j&q=law%20society%20gazette%20solicitors%20terms%20and%20conditions%20of%20engagement%
22%20may%202008.&source=web&cd=1&sqi=2&ved=0CEsQFjAA&url=http%3A%2F%2Fdsba.ie%2F_fileupload%2FFile%2FA%2520
Guide%2520to%2520Good%2520Professional%2520Conduct%2520for%2520Solicitors.pdf&ei=ZJQfUKg2k7eEBm3gIgO&usg=AFQjCNFELBdxmWsCvIGYRSZSk2ndYwb9qw For Barristers see the Code of Conduct for Members of the Bar of
Ireland, adopted by a General Meeting of the Bar on 5 July 2010. For Notaries Public see the Code of Conduct for Notaries Public,
http://notarypublic.ie/download/Code_Of_Conduct.pdf (accessed April 2nd 2012).
9
As to the position re non-clients see Condon -v- Solicitors Disciplinary Tribunal, [2012] IEHC 173.

Solicitors are regarded as members of a profession, originally it being said that there
were three professions: the Church, Medicine and the Law. Profession are said to be
described by their four characteristics:
(a)
(b)
(c)
(d)

the nature of the work undertaken,
a moral / ethical aspect to what the professional does,
a collective regulation of the members of the profession,10 and
an independent status.

In Commissioners of Inland Revenue v Maxsie 11 it was said that a professional is
accepted as being one engaged in a:
"... 'profession' [which] in the present use of language involves the idea of an
occupation requiring either purely intellectual skill, or if manual skill,
controlled, as in painting and sculpture, or surgery, by the intellectual skill, of
the operator, as distinguished from an occupation which is substantially the
production or sale or arrangements for the production or sale of commodities.
The line of demarcation may vary from time to time."
Bingham LJ, in Eckersley v Binnie Partners,12 described the standards of a solicitor,
in particular, as a professional, in the following terms:
“a professional man should command the corpus of knowledge which forms
part of the professional equipment of the ordinary member of his profession.
He should not lag behind other ordinarily assiduous and intelligent members
of his profession in knowledge of new advances, discoveries and developments
in his field. He should have such awareness as an ordinarily competent
practitioner would have of the deficiencies in his knowledge and the
limitations on his skill. He should be alert to the hazards and risks inherent in
any professional task he undertakes to the extent that other ordinarily
competent members of the profession would be alert. He must bring to any
professional task he undertakes no less expertise, skill and care than other
ordinarily competent members of his profession would bring, but need bring
no more. The standard is that of the reasonable average. The law does not
require of a professional man that he be a paragon, combining the qualities of
polymath and prophet.”
2.2

Who can act as a solicitor?
Before someone can hold themselves out as a solicitor entitled to practice, certain
prerequisites must be satisfied. The Solicitors Acts13 and the Solicitors (NI) Order
1976 14require that:
1.

10

the name of the solicitor be on the Roll of Solicitors,

This would usually be by means of a body which regulates standards.
Commissioners of Inland Revenue v Maxse [1919] 1 K.B. 647
12
TE Eckersley and Others v Binnie & Partners and Others, [1988] 18 Con. L.R. 1; [1988] CILL 388.
13
Section 54 of the Solicitors Act 1954 as inserted by section 62 of the Solicitors (Amendment) Act 1994.
14
Solicitors (Northern Ireland) Order 1976, 1976 No. 582 (N.I. 12), Article 4.
11

2.
3.
4.

2.3

that they not be suspended from practice,
that they possess a valid and current practising certificate, and
that there be no subsisting undertaking in force, which was given to the High
Court the person would not act as a solicitor.

“Liability arising from practice as a solicitor”.
A lawyer is exposed to potential liability immediately the moment he accepts
instructions from a client, regardless of whether they paid or not. A contract of
retainer is created, even if the client does not pay a fee directly or indirectly for the
work undertaken. In addition to whatever terms may be expressly written into a
contract of retainer between a lawyer and a client, the law implies a term into every
such contract that the lawyer shall perform the work with reasonable skill, care and
diligence. The dissatisfied client therefore has a claim, in the event of a breach of
duty, both in contract and in tort. The Supreme Court, in Finlay v Murtagh, 15
confirmed that the general duty of care created by the professional-client relationship
entitles the client to sue in negligence if he has suffered damage as a result of the
professional's failure to show due professional care and skill, notwithstanding that the
client could alternatively have sued in contract. The decision also confirmed that the
professional's liability in tort under the general duty of care extends not only to a
client for reward, but to any other person for whom the professional undertakes to act
professionally, with our without reward, and also to those with whom he has made no
arrangement to act but who will, as he knows, or ought to know, be relying on his
professional care and skill.

2.4

15

The nature of professional indemnity insurance cover is such that it is extends to "any
description of civil liability arising from practice as a solicitor", which description
may appear to be quite broad. It also begs the question as to what comes within the
scope of the work of a solicitor. A suitably qualified and experienced solicitor of a
number of years standing, for example, is also entitled to apply to the Chief Justice in
the Republic of Ireland seeking to be appointed as a Notary Public for specific
counties, 16 appointment as a notary public generally 17 but not exclusively 18 being
confined to members of the solicitors’ profession.19 Notaries in Northern Ireland are
appointed by the Lord Chief Justice of Northern Ireland. Such appointments are made
by virtue of the powers vested in him under statute 20 to appoint persons to act as
notaries public in Northern Ireland subject to such conditions and to such limits as to
territory, duration or purpose as he may specify in the appointment and in accordance
with the procedure prescribed by Order.21 Similarly, a practising solicitor, (as well as
any other fit and proper person), may apply to be appointed as a Commissioner for
Oaths, 22 even though solicitors in the Republic of Ireland, who hold a practising

Finlay v Murtagh, [1979] I.R. 249; Ministry of Housing v Sharp, [1970] 2 Q.B. 223; Lawton v BOC Transhield Ltd., [1987] 2 All E.R.
608; Wall v Hegarty, [1980] I.L.R.M. 124.
16
See the decision of the Chief Justice, made on 18 July 2011, in relation to the application of John Hussey seeking to be appointed as a
Notary Public for the 26 counties, which was declined on the grounds that there was no power to make such an appointment under the
Public Notaries (Ireland) Act 1821 (1 & 2 Geo 4. c. 36).
17
Re-Alfred McKeown [1965] Ir Jur 24
18
See also the decision of the Chief Justice, made on July 18, 2011, In Re the Application of Cormac Browne, a 16 year qualified certified
accountant who for the 6 years preceding the application had been the director of taxation in Mason Hayes Curran, and whose academic
background and qualifications overcame the initial reluctance of the Chief Justice to allow the appointment.
19
See the decision of the Chief Justice in respect of the Application of Cormac Browne, 18 th July 2011.
20
Section 112, (1) of the Judicature (Northern Ireland) Act 1978.
21
Order 107 of the Rules of the Supreme Court of Northern Ireland.
22
Section 1 of the Commissioner for Oaths Act, 1889 (52 Vict. C.10).

certificate, which is in force, now have all the powers conferred on a Commissioner
for Oaths. 23 Under the Solicitors (Northern Ireland) Order 1976, 24 all solicitors are
Commissioners for Oaths, which means that they can witness official documents other
than those prepared by themselves or their opponents in a case. Solicitors are also
permitted to provide investment advice and investment services. 25 Solicitors might
also act as a mediator or arbitrator. Finally, solicitors might also act as a trademark
agent, but technically this is a separate business. Generally speaking, it is possible to
have such additional/ancillary business activities of a solicitor indemnified under the
principal policy. Under the Code of Conduct for members of The Bar of Ireland,
barristers precluded from engaging in any occupation, which would conflict with their
duties under the Code, but are permitted to engage in any part-time occupation which
does not conflict with their obligations under the Code.26 The Bar Council of Northern
Ireland Code has similar provisions.
2.4

In the normal course one would expect the phrase "liability arising from practice as a
solicitor" to cover matters, for example, such as:
-

the failure to issue proceedings on behalf of a client before a claim became
statute barred,
the reasonable cost of replacing lost or damaged documents including title
documents,
dishonest acts of employees,27 defamation arising from professional practice,
(but not private defamation),
the incorrect dealing with or distribution of monies, (which would be covered
under a "monies had and received" clause) and
other work done in the course of the normal practice of a solicitor.

Generally speaking, a solicitor will not be entitled to indemnity from liability arising
from his or her activities in a role other than their role as a solicitor in private practice,
though it is usual to find cover being extended for related work, such as the solicitor
acting as a Notary Public, Trademark Agent, an arbitrator, or a mediator.
2.5

Who is the client of the solicitor?
The solicitor client relationship normally arises as the result of the creation of a
“contract of retainer” between the solicitor and client(s). It is a matter for each
individual solicitor to decide whether or not to accept instructions in any particular
matter from any particular client(s).28 The circumstances leading to the formation of
the contract of retainer must be capable of being analysed by reference to offer and
acceptance in the normal way.29 A solicitor is not bound to accept the instructions of
any particular client,30 but having done so, certain obligations arise. In criminal legal

23

Section 72 of the Solicitors (Amendment) Act 1994.
Section 78(1), Solicitors (Northern Ireland) Order 1976, No. 582 (N.I. 12).
See the Investment Intermediaries Act 1995, the Investor Compensation Act 1998 and the Solicitors Acts, 1954 to 1994, (Investment
Business and Investors Compensation) Regulations, 1998 (S. I. Number 439 of 1988).
26
Paragraphs 2.6 and 2.7 of the Code of Conduct for Members of the Bar of Ireland, adopted by a General Meeting of the Bar on 5 July
2010.
27
The professional indemnity insurance policy excludes cover for dishonest acts of employees. See clause 6.5 of the Minimum Terms and
Conditions of Professional Indemnity Insurance for Solicitors and registered Lawyers in Ireland 2011, SI 409 of 2011.
28
See the Law Society Guide to Professional Conduct, Second Edition, paragraph 2.1.
29
For an analysis of this kind see Masons -v- WD King Ltd, [2003] EWHC 3124 (TCC) (Humphrey Lloyd QC at 15 – 16 and 55 - 57.
30
Except in criminal legal aid cases.
24
25

aid cases, if the solicitor's name is on the Criminal Legal Aid Panel and the
prospective client seeks to retain the services of the particular solicitor, and is eligible
for legal aid, then the solicitor has an obligation to accept those instructions,31 unless
the solicitor has reasonable grounds for refusing to act in the particular case or for the
particular client. 32 “Client” is defined in the Solicitors (Northern Ireland) Order
197633 as:
(a) in relation to non-contentious business, as including any person who, as a
principal or on behalf of another or as a trustee or executor or in any other
capacity, has power, express or implied, to retain or employ, and retains or
employs or is about to retain or employ, a solicitor, and any person liable to
pay to a solicitor any costs for his services and,
(b) in relation to contentious business, includes any person who as a principal or
on behalf of another person retains or employs, or is about to retain or employ,
a solicitor, and any person who is or may be liable to pay a solicitor's costs.
2.6

A solicitor’s duties to third parties.
The client may be more than just the individual who gives instructions to the
solicitor.34 The instructions when given for the benefit of others, means that the others
can be regarded as the client. The duty of care is owed not only to the solicitor’s own
client but also to such third parties such as the intended beneficiary of a will35 or the
purchaser of property when the solicitor is replying to Requisitions on title on behalf
of the vendor of property.36 In Midland Bank plc-v-Cameron & Ors.37 Midland Bank
lent money to the solicitors’ client. The client’s companies went into liquidation
owing more than £1 million and the bank sued the solicitors for this, alleging that in
making the decision to lend they had relied on a letter from the solicitors setting out a
statement of the client’s financial affairs. The statement contains two material
inaccuracies. The bank argued that in supplying information like this the solicitors
were in breach of a duty of care owed to the Bank. Lord Jauncey held that to impose
liability on a solicitor for information provided by the solicitor on behalf of a client
requires averments of fact from which it can be inferred that the solicitor has for the
purposes of the information been converted from someone merely transmitting the
information on the client’s instructions, to someone who had assumed responsibility
for and thus the role of principal in relation to that information so far as the Third
Party is concerned. Lord Jauncey observed that the solicitor must let it be known to
the Third Party expressly or impliedly that he claims, by reason of his calling, to have
the requisite skill or knowledge to give the advice or furnish the information.38 The
factors necessary to give rise to such liability were set out by Lord Jauncey39 having
considered the matter in detail concluded:

31

See the Law Society Guide to Professional Conduct, Second Edition, paragraph 2.1.
Criminal Justice (Legal Aid) Act, 1962.
33
Solicitors (Northern Ireland) Order 1976, No. 582 (N.I. 12).
34
Obvious examples would be instructions received on behalf of a club, society or association.
35
Wall v Hegarty, [1980] ILRM 124. See also White v Jones, [1995] 1 All E.R. 691; [1995] 2 A.C 207; [1995] 2 W.L.R. 187.
36
Doran v Delaney, [1998] 2 I.R. 61; [1998] 2 ILRM 1.
37
Midland Bank PLC v Cameron, Thom, Peterkin & Duncans, 1988 SLT 611,
38
See also Mortgage Corporation v Mitchells Roberton 1997 SLT 1305.
39
Midland Bank PLC v Cameron, Thom, Peterkin & Duncans, [1988] SLT 611, per Lord Jauncey at p.616 E-F.
32

"that situations can arise in which a solicitor owes a duty not only to his client
but to a third party who relies upon what the solicitor tells him. In my opinion,
four factors are relevant to a determination of the question whether in a
particular case a solicitor, while acting for a client, also owes a duty of care
to a third party:
(1) the solicitor must assume responsibility for the advice or
information furnished to the third party;
(2) the solicitor must let it be known to the third party expressly or
impliedly that he claims, by reason of his calling, to have the requisite
skill or knowledge to give the advice or furnish the information;
(3) the third party must have relied upon that advice or information as
a matter for which the solicitor has assumed personal responsibility;
(4) the solicitor must have been aware that the third party was likely so
to rely."
In relation to the situation where one professional relies on the statement of another
professional, in Doran -v- Delaney,40 the Irish Supreme Court approved and applied
the dictum of the New Zealand Court of Appeal in Allied Finance and Investments
Ltd v Haddow & Co.,41 where Cooke J held as follows:42
"... the relationship between two solicitors acting for their respective clients
does not normally of itself impose a duty of care on one solicitor to the client
of the other. Normally the relationship is not sufficiently proximate. Each
solicitor is entitled to expect that the other party will look to his own solicitor
for advice and protection ....
But surely the result of the established principle is different when on request a
solicitor gives a certificate on which the other party must naturally be
expected to act. That is a classic duty of care situation, now that it is accepted
that the likelihood of economic loss only does not automatically rule out a
duty. The proximity is almost as close as it could be short of contract ...."
2.7

The acceptance of instructions and the creation of a contract of retainer.
In cases where there is a clear record of whether or not a solicitor has accepted
instructions no difficulties should arise. In accordance with good practice, where a
solicitor issues a "Section 68 letter" 43 regarding fees or a Client Communications
letter44 and/or an all-encompassing “Terms of Business document”45 to the client, this

40

Doran v Delaney, [1998] 2 I.R. 61; [1998] 2 ILRM 1.
Allied Finance and Investments Ltd. v. Haddow, [1983] N.Z.L.R. 22.
42
See Supreme Court decision of Doran v Delaney, [1998] 2 I.R. 61 at p75; [1998] 2 ILRM 1 which appealed the High Court decision of
Doran v Delaney [1996] ILRM 490.
43
See section 68 of the Solicitors (Amendment) Act 1994, which requires a solicitor, as soon as is practicable, to set out in writing for the
benefit of the client, the likely costs fees and expenses involved in the matter in which the solicitors engaged. "The Dos and Don'ts of
Section 68" — Practice Note, Gazette, November 2010. http://www.lawsociety.ie/Documents/Gazette/Gazette%202010/November2010.pdf
44
See the (Northern Ireland) “Solicitors (Client Communication) Practice Regulations 2008”.
45
See "Solicitors Terms and Conditions of Engagement", Law Society Gazette, May 2008.
41

will be written evidence of the nature of the contract. For an example of a case in
which the client unsuccessfully sought to argue that the terms of the engagement letter
were not binding of him on the basis that the terms were not intended to be
enforceable unless the client succeeded in litigation, see McFaddens -vChandrasekaran.46 In the circumstances of the case, the Court held that Master Leslie
had erred in refusing to grant the claimant solicitors summary judgment on their claim
for unpaid fees; it was clear on the terms of a retainer letter that the defendant was
liable for the fees, and he had no real prospect of defending the claim. In the case of
Horsley -v- Burton 47 it was held that a contract of retainer did not arise in
circumstances where there had been a short meeting and an informal letter of advices,
(for which the solicitor refused to accept any payment). In the circumstances of the
case, where the claimant's mother had approached the defendant solicitor seeking
advice regarding the bringing of an action for medical negligence arising from the
claimant's birth in New York, no retainer had come into existence and no common
law duty of care had arisen since, inter alia, the defendant had made it clear that he did
not have knowledge of New York law and could not act in the case.
2.8

An Implied Retainer.
Courts have not been slow to find the existence of an implied retainer between
solicitors (or other professions), usually in circumstances where the claimant is
closely connected with another client when a separate collateral contract should be
implied.
-

-

In Midland Bank Trust Co Ltd -v- Hett, Stubbs and Kemp 48 a retainer was
implied between number of family members and family solicitors.
In R P Howard Ltd -v- Woodman Matthews & Co49 HHJ Finlay QC held the
defendants owed a contractual duty of care to both the company and its
principal shareholder in relation to a lease renewal.
In Punjab National Bank -v- de Boinville50 a contract of retainer was implied
as between a bank and insurance brokers.
In Johnson -v- Gore Wood & Co.51 it was held that there was a contractual
duty of care owed to both the company and its shareholders in relation to the
conduct of litigation.

In contrast, there are examples of cases where the court refused to imply a retainer, for
example where parties are on opposite sides of a transaction, courts have refused to
imply the existence of retainer, in favour of the other party, with the solicitors are
retained to act on behalf of one party. Examples would be:
-

Searles -v- Cann & Hallet52 where no retainer was implied between a private
mortgagee and the solicitors instructed by the mortgage to draw up the charge,

See www.lawsociety.ie/Documents/Gazette/Indices/Index2008.pdf; S.I. No. 533 of 2010. European Union (Provision of Services)
Regulations 2010.
46
McFaddens -v- Chandrasekaran, [2006] EWHC 1357 (QB) (Irwin J.), [2007] EWCA Civ 220
47
Horsley -v- Burton, [2003] All ER (D) 413, (David Clark J).
48
Midland Bank Trust Co Ltd -v- Hett, Stubbs and Kemp. [1979] Ch 384.
49
R P Howard Ltd -v- Woodman Matthews & Co, [1983] BCLC 117.
50
Punjab National Bank -v- de Boinville, [1992] 3 All ER 104.
51
Johnson -v- Gore Wood & Co.. [2002] 2 AC 1; [2002] EWHC 776 (Ch).
52
Searles -v- Cann & Hallet, [1999] PNLR 494.

-

-

-

2.9

Jewo Ferrous BV -v- Lewis Moore 53 where no retainer was implied as
between supplier and solicitors instructed by the purchaser to prepare a
debenture,
Dean v Allin & Watts54 where no retainer was implied as between a private
lender and solicitors instructed by the borrower to prepare promissory notes,
Munro Wilson -v- Olswang 55 where no retainer was implied as between
litigation solicitors instructed by the company and the largest shareholders,56
and
Masons -v- WD King Ltd57 where it was held that the defendants who were
expressly retained by company A in relation to a development were not
retained by company B which was a special purpose vehicle.

Instructions by telephone.
In the case of telephone communications with a member of staff of the solicitors’
firm, difficulties can and do arise. There is no general obligation to meet a client faceto-face. Instructions can be taken, and are regularly taken by e-mail and/or telephone,
particularly where there is a prior/ongoing relationship. 58 In Whelton Sinclair -vHyland59 the UK Court of Appeal considered this issue and whether or not telephone
communications with reception or secretarial support staff of the solicitors’ firm could
create a contract of retainer or give rise to a duty of care in negligence. Mr Hyland had
been served with proceedings under legislation which allowed for a counterclaim
within a limited period of time. Whelton Sinclair had previously acted in a related
matter for Mr Hyland some three years earlier, and they had been sent a copy of the
proceedings by the Plaintiff's solicitors, as a matter of courtesy only. There was no
continuing retainer and had no specific instructions to deal with the matter on Mr
Hyland's behalf. Nonetheless, they wrote to Mr Hyland suggesting that he consult
them. He did not do so before the statutory period within which a counter claim could
be entered, expired. Mr Hyland later claimed that he had telephoned Whelton Sinclair
on a number of occasions and had asked to speak to the appropriate partner, (Mr
Sinclair), but that he had never succeeded in being put through to Mr Sinclair and that
his calls had not been returned. He also alleged that on one particular telephone
conversation he explained in detail to a member of staff exactly who he was, why he
was calling, and that he wished Mr Sinclair take steps on his behalf to ensure that his
counterclaim was entered before the statutory period expired. Whelton Sinclair's case
was that no such calls were made and even if such telephone instructions as were
alleged had been given, they did not amount to instructions which had been accepted
by the firm.

2.10

53

Having heard the evidence, the trial judge accepted that Mr Sinclair personally was
unaware of any response by Mr Hyland to the letter which he had sent to Mr Ireland.
However, he took the view that Mr Sinclair was responsible as a partner in the firm

Jewo Ferrous BV -v- Lewis Moore, [2001] PNLR 328.
Dean v Allin & Watts [2001] Lloyds Rep PN 605.
55
Munro Wilson -v- Olswang (a firm), [2003] EWHC 721 (QB); [2003] All E.R. (D) 176 (Apr).
56
On the facts it being held that the defendants had expressly refused to act unless the client agreed to provide money on account which he
had failed to do.
57
Masons -v- WD King Ltd, [2003] EWHC 3124 (TCC).
58
In a Commonwealth decision, Hallmark Finance Insurance Brokers Limited -v-Beatty (1990) 1 OR (3d) 641 at 647 f-g, it was held that
where the client was an experienced businessman, there was no obligation to meet client face-to-face.
59
Whelton Sinclair -v- Hyland, [1992] 41 EG 112; [1992] EGLR 158, CA.
54

for the conduct of the firm as a whole, and for the actions of the firm's staff. The log
sheets of telephone calls received all the relevant period were produced in evidence.
These did not record any telephone call from Mr Hyland. Evidence was also given of
the firm having a system whereby a telephonist would note the sequential order in
which calls were received, the name of the caller, the person from whom the message
was intended or the person to whom they wished to speak, and any other relevant
information. The initials of the person in the firm who had been informed about the
call were also noted to show that the matter had in fact been passed on to the
appropriate person, in each case.60 The trial judge also took into account another piece
of evidence which was that after service of the proceedings, the Plaintiff gave
evidence that he had met with Mr Hyland and had informed Mr Hyland that he was
pressing ahead with regard to the proceedings, that Mr Hyland said that he would
telephone his solicitor immediately, and that Mr Hyland then made a call, (the
Plaintiff being unable to say to whom the call was made). The judge decided, on the
balance of probabilities, that Mr Hyland had made a telephone call as claimed in
evidence and that even though Mr Sinclair himself was unaware of those calls having
been made, this amounted to the firm receiving and accepting instructions. From a
contractual point of view, it could be suggested that the letter from Whelton Sinclair
to Mr Hyland was an offer to accept instructions to act in relation to the proceedings
and that Mr Hyland's subsequent telephone call was by way of acceptance of the offer.
Alternatively, Whelton Sinclair was liable in negligence. The firm was aware of the
strict time limit. This knowledge imposed a duty on them to indicate, in the absence of
them taking any action, that they were not going to take any appropriate steps to
ensure that Mr Hyland's interests were safeguarded.61
2.11

The standard set by the Whelton Sinclair -v- Hyland.
Undoubtedly, the standard set by the Whelton Sinclair -v- Hyland case is extremely
high. It places a heavy burden on solicitors firms with regard to their internal
communication systems. The evidence in the case suggested that there was not any
fault in the system for recording telephone calls received, recording the identity of the
caller, for recording the subject matter of the call, for recording the person for whom
the call was intended etc. (Indeed, the call records clearly showed that after the expiry
of the statutory period there had been calls from Mr Hyland). However, the judge
preferred, on the balance of probabilities, the evidence of Mr Hyland. The advice of
caution, arising out of the cases, would appear to be that a solicitor should record
everything and document it to the client.62

2.12

60

Retainers not made at the solicitors’ offices.

The staff members who might have taken the telephone calls did not give evidence, presumably because they would not specifically recall
whether or not Mr Hyland had telephoned.
61
There is a further (and more complex) example of telephone instructions in which a client was held to have instructed a solicitor to act and
to have thereby ratified his conduct of arbitration proceedings, (principally on the basis of a telephone conversation) in the case of SEB
Tyrgg Aktiebolag -v- Manches, [2005] EWHC 35 (Comm); [2005] 1 Lloyd's Rep 129 (Gloster J).
62
One of the authors, when instructed in relation to an alleged professional negligence action against a solicitor, where the allegation arose
out of an alleged failure to follow instructions, the solicitor having minimal file records and not having maintained any memoranda of
consultations/attendances and instructions arising out of same, and the solicitor denying the former client’s allegations, took the precaution
of dictating memoranda in the presence of the client, and sending the same to the client immediately thereafter, but notwithstanding this, the
client later sought to deny the accuracy of same.

Where a solicitor enters into a contract of retainer which is not made in the solicitor’s
offices there are certain regulations that may apply. All of the Regulations have their
origins in the European Community and came into being to give domestic effect to
Council Directive 85/577/EEC. 63 Whilst they may apply in other situations, the
Regulations are likely to apply when a contract of retainer is made during or after the
following types of interaction between solicitor and client:
-

Visits to the client’s home;
Visits to the home of another person;
Visits to the client’s place of work;
Excursions organised by the solicitor away from his offices; and
Negotiations concerning retainers carried out solely over the telephone, by
post, or by email.

There are firms who organise their businesses in such a way that the Regulations will
apply to almost all of their clients; in particular, firms involved in low-value personal
injury work will often conduct all of their business over the telephone and by post.
That said, other firms may find that the Regulations apply when they did not expect
this to be so; an example would be where a solicitor who usually sees clients in his
offices offers to visit an injured or ill client at his home. The above list is simplified
and adapted for the purposes of allowing solicitors to take a view whether they need
to carry out further research; the actual applicability of the Regulations turns on many
subtleties, (see below), and solicitors are urged to read the applicable regulations for
themselves.
2.13

Cancellation of Contracts Negotiated Away From Business Premises.
The policy underlying the Regulations64 is consumer protection. The Regulations have
their origins in the European Union. 65 The recital to Directive 85/577/EEC, for
example, includes the following, which illustrates the fact that its main target
probably was not professional persons such as solicitors:
“Whereas the special feature of contracts concluded away from the business
premises of the trader is that as a rule it is the trader who initiates the
contract negotiations, for which the consumer is unprepared or which he does
not except [sic]; whereas the consumer is often unable to compare the quality
and price of the offer with other offers; whereas this surprise element
generally exists not only in contracts made at the doorstep but also in other
forms of contract concluded by the trader away from his business premises.”

63

Council Directive 85/577/EEC of 20 December 1985 to protect the consumer in respect of contracts negotiated away from business
premises, OJ 1985 L 372 p31; The European Communities (Cancellation of Contracts Negotiated away from Business Premises)
Regulations, 1989 S.I. No. 224/1989; S.I. No. 555/2010 — European Communities (Court Orders for the Protection of Consumer Interests)
Regulations 2010; S.I. No. 290/2006 — European Communities (Cooperation Between National Authorities Responsible for the
Enforcement of Consumer Protection Laws) Regulations 2006.
64
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989; NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816.
65
Whilst there is no authority on the point, it does seem that the Regulations were not made with solicitors in mind.

Indeed, the Directive was specifically referred to as ‘the Doorstep Selling Directive’,
which alludes to an activity which, (presumably), few solicitors, (if any), engage in.
There are other reasons to believe that the primary target of the Regulations did not
include professionals such as solicitors. The debate which preceded the introduction
of the Regulations referred to doorstep selling and cold-calling, (which do not appear
to be explicitly prohibited by the Solicitors’ Code of Conduct 2002).66 It is possible
that the court will find these things to be of assistance when interpreting the
applicability of the Regulations. The authors were unable to find any mention in the
records of the Oireachtas or the UK Parliament record (Hansard)67 of the regulation of
contracts of retainer being discussed. In view of this, it would seem that it is possible
that the Oireachtas did not consider the prospect that the Regulations would apply to
solicitors. 68 The apparent failure to consider whether the Regulations apply to
solicitors may simply have been a natural consequence of the fact that most of the
Regulations implemented minimum harmonization directives, and as such, did not
need to be debated at length. The following comments are based on the premise that
the Regulations apply to solicitors; this, of course, might ultimately be proved to be an
incorrect premise.
2.14

The scope of the Contracts Regulations.
A "consumer" is defined by the Regulations69 as meaning “a natural person who, in
transactions covered by these Regulations, is acting for purposes which can be
regarded as outside his trade or profession”. This would obviously exclude corporate
clients. A "trader" means “a natural or legal person who, for the transaction in
question, acts in his commercial or professional capacity, and anyone acting in the
name or on behalf of a trader”. 70 Unless the court ultimately finds that the word
‘trader’ should be given its everyday meaning and that it does not include solicitors,
(see above), it would seem that the Regulations apply to solicitors and clients,
particularly when one considers the reference to “commercial or professional
capacity”. The Regulations apply71 to contracts under which a trader supplies goods
or services to a consumer and which are concluded during an excursion organised by
the trader away from his business premises, 72 or during a visit by a trader to the
consumer's home 73 or to that of another consumer, 74 or to the consumer's place of

66

A Guide to the Conduct of Solicitors in Ireland, 2nd Edition, 2002, Law Society of Ireland, ISBN 0-902027-35-2.
The same is true of the minutes of the House of Commons General Committee on Delegated Legislation, Second Delegated Legislation
Committee 30 June 2008.
68
Focus groups in the UK did consider this: See, for example, Door to Door, CAB clients’ experience of doorstop selling, September 2002,
page 16.
69
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 2(1). NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulation 2.
70
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 2(1). NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulation 2.
71
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulation 5.
72
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)((i); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 5(b).
73
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(ii); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 5(a).
67

work,75 where the visit does not take place at the express request of the consumer.76
The Regulations also apply to contracts for the supply of goods or services, 77
concerning which the consumer requested the visit of the trader; 78 provided that when
he requested the visit the consumer did not know, or could not reasonably have
known, that the supply of those other goods or services formed part of the traders
commercial or professional activities.79 Further they apply to contracts in respect of
which an offer was made by the consumer under conditions similar to those described
above although the consumer was not bound by that offer before its acceptance by the
trader,80 and to offers made contractually by the consumer under conditions similar to
those described in above where the consumer is bound by his offer. 81 Certain
contracts are exempt from the Regulations; whilst many of those contracts are, like
retainers, subject to other forms of regulatory control, retainers are not amongst those
which are exempted. That said, the Regulations do exempt the following: “any
contract the consideration whereof is less than £40.”82 / “Any contract under which
credit … is provided not exceeding £35…”.83It may be the case that some conditional
fee agreements fall within this category; in particular, this might include agreements
which do not permit the solicitor in any circumstances to recover monies from his
client beyond those which are recovered from the opponent.84
2.15

74

If one draws an analogy with cases concerning salesmen, the mere fact that a solicitor
habitually visits a place, (such as a trade union’s offices), will not make that place his
place of business.85 If a retainer is signed by both parties during the visit or excursion,
then it will usually be clear that the retainer was made during that visit or excursion,
but it is often the case that the retainer will not be signed by both parties at the same
time. In particular, it may be that a solicitor engages an agent to obtain a signature
during a home visit, but that the solicitor will sign it only once he has telephoned the
client to explain the terms of the retainer and to enquire about alternative means of
funding. If those are the circumstances, then it is arguable that what appeared to be an
offer was, in truth, an invitation to treat. In this regard, it may be argued that the
negotiations carried out during the visit or excursion were merely the parties feeling

ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(ii); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 5(a).
75
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(iii); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 5(a).
76
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1).
77
Other than those already mentioned.
78
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(b). NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 5(b).
79
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(b). NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 6(3)(b).
80
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(c).
81
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(1)(d). NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulation 5(c).
82
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 3(2). NI:
83
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 2(2) and
6(1)(a) & Schedule 3: Excepted contracts.
84
There is, however, no authority on this point.
85
See In the matter of Tag World Services Ltd and Club Labourse Travel Ltd., [2008] EWHC 1866 (Ch), paragraph 24. Tag World was a
company which managed a holiday club affording members access to unused timeshare accommodation, and was the subject of a public
interest winding up petition, where inter alia the membership contracts breached the Regulations regarding cancellation rights.

their way to agreement as to the retainer; it could then be argued that no proposal was
made during that visit or excursion which was capable of acceptance. Whilst there is
no authority on the point, the situation is similar to circumstances in which a
pharmacist advertises a medicine for sale in his shop, but the contract for sale can be
concluded only once the pharmacist – a professional overseeing the transaction, just
like a solicitor overseeing a retainer – decides that the sale should proceed; in those
circumstances, the offer is made only when the sale is allowed to proceed.86
2.16

The effect of non-compliance with the Contracts Regulations.
Where there has been non-compliance with the Regulations, the retainer will be
unenforceable for want of compliance and the client will have the right to cancel it.
For most purposes the relevance of the Regulations is that a where solicitor has failed
to inform the client, the retainer could, arguably, be rendered void ab initio. This,
however, is on a strict reading of the Regulations, and there is no authority to confirm
that this will happen in practice. The Regulations specify that a contract to which the
Regulations apply shall not be enforceable against a consumer unless the trader
delivered to the consumer 87 a notice in writing, 88 that provides the information
specified. 89 The Regulations require that the notice is easily legible 90 and, if
incorporated into the contract or other document, is afforded no less prominence than
that given to any other information in the document, apart from the heading to the
document and the names of the parties to the contract.91 The UK Regulations require
that the notice be set out in a separate box with the heading “Notice of the Right to
Cancel”92 while the Irish Regulations require a notice in writing, (to be known and in
the Regulations referred to as "a cancellation form").93 The cancellation notice and
cancellation form must be given at the time the contract is made94 except in the case
of an NI contract made after an offer made by the client during an excursion organised
by the solicitor away from his business premises95 in which case the notice must be
given at the time the offer is made by the consumer and in the case of an ROI
contract:

86

See Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd., [1953] 1 QB 401.
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(1) says this must be delivered at the times referred to in paragraph 4(2) of the Regulation. NI: Cancellation of Contracts
made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 7(2).
88
To be known and in the Regulations referred to as "a cancellation notice",
89
As set out in the Regulations. ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises)
Regulations, 1989 S.I. No. 224/1989, Article 4(1)(a)(i), Part I of the Schedule; NI: Cancellation of Contracts made in a Consumer’s Home or
Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 7(3)(d) & Part I of Schedule 4.
90
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(1)(a)(ii); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulations 7(3)(c).
91
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(1)(a)(ii); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulations 7(5)(b).
92
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 7(5)(a).
93
In the form set out in Part II of the Schedule to The European Communities (Cancellation of Contracts Negotiated away from Business
Premises) Regulations, 1989 S.I. No. 224/1989.
94
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(2)(a); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008
No.1816, Regulations 7(2).
95
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 7(2)
87

(a)

in the case of contracts specified in Regulation 3 (1) (a) of the
Regulations,96 at the time of the conclusion of the contract,

(b)

in the case of contracts specified in Regulation 3 (1) (b) of the
Regulations,97 not later than the time of the conclusion of the contract,
and

(c)

in the case of contracts specified in Regulation 3 (1) (c) or (d) of the
Regulations,98 when the offer is made by the consumer.

Where a consumer enters into a contract to which the Regulations apply and from
which he wishes to withdraw, he may do so within the period specified in the
cancellation notice by delivering by hand or by sending by prepaid post a cancellation
form to that effect99 and the cancellation of an ROI contract has effect from the date of
the delivery of the cancellation form by hand or the date that it is posted 100 and the
contract “shall be rendered void by the delivery or the posting of a cancellation form
to the trader concerned”. 101 In the case of an NI contract “a contract which is
cancelled shall be treated as if it had never been entered into by the consumer except
where these Regulations provide otherwise”.102
2.17

The client’s right to cancel the contract under the Regulations.
Directive 85/577/EEC gives the consumer a right of cancellation, of which he must be
given written notice, within a period of not less than seven days after receiving
notice.103 Member States were free to decide whether there should be a longer period
for the right of cancellation and whether the seven days must be calendar days or
working days.104 The Irish Regulations105 do not specify a time limit for the service of

96

Contracts under which a trader supplies goods or services to a consumer and which are concluded (i) during an excursion organised by the
trader away from his business premises, or (ii) during a visit by a trader- (I) to the consumer's home or to that of another consumer, or (II) to
the consumer's place of work, where the visit does not take place at the express request of the consumer.
97
Contracts for the supply of goods or services, other than those referred to in paragraph 3(a) of the Regulation, concerning which the
consumer requested the visit of the trader; provided that when he requested the visit the consumer did not know, or could not reasonably
have known, that the supply of those other goods or services formed part of the trader’s commercial or professional activities,
98
Contracts (c) in respect of which an offer was made by the consumer under conditions similar to those described in subparagraphs 3(a) or
3(b) although the consumer was not bound by that offer before its acceptance by the trader, and contracts (d) to offers made contractually by
the consumer under conditions similar to those described in subparagraphs 3(a) or 3(b) where the consumer is bound by his offer.
99
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 5(1); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulations 8(1).
100
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises), Regulations, 1989 S.I. No.
224/1989, Article 5(2);
101
The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No. 224/1989,
Article 5(3).
102
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 8(2).
103
COUNCIL DIRECTIVE of 20 December 1985 to protect the consumer in respect of contracts negotiated away from business premises
(85/577/EEC) Article 5(1). The consumer shall have the right to renounce the effects of his undertaking by sending notice within a period of
not less than seven days from receipt by the consumer of the notice referred to in Article 4, in accordance with the procedure laid down by
national law. It shall be sufficient if the notice is dispatched before the end of such period. (2). The giving of the notice shall have the effect
of releasing the consumer from any obligations under the cancelled contract.
104
For example, Germany interpreted it as 7 calendar days, whereas Belgium or France implemented it as 7 working days.
105
The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No. 224/1989.

the cancellation notice.106 The Schedule to the Irish Regulations, Part 1, which sets
out the information to be provided includes the requirement that it include:
“A statement that the consumer has a right to cancel the contract if he wishes
and that this right can be exercised by delivering or sending a written
cancellation form to the person mentioned in paragraph 4 within a period not
being less than 7 days following the making of the contract”. (Emphasis
added).
It would therefore appear that there is no outer limit in the Republic of Ireland to the
period during which the consumer may serve notice of cancellation. If the required
information is not given to the consumer or if no cancellation form is given to the
consumer by the solicitor in circumstances covered by the Irish Regulations then the
contract is entirely unenforceable.107 Such a scenario could arise, for example, in the
case of a seriously injured plaintiff from whom instructions are taken in the plaintiff’s
home, some care facility or hospital, that scenario being within the scope of Article
3(1)(a)(i). In the case of the UK Regulations, it is prescribed108 the Notice of the Right
to cancel must contain:
“A statement that the consumer has a right to cancel the contract if he wishes
and that this right can be exercised by delivering, or sending (including by
electronic mail) a cancellation notice … at any time within the period of 7
days starting with the day of receipt of a notice in writing of the right to cancel
the contract.” (Emphasis added).
Where an NI client enters into a ‘specified contract’ -- the definition of which
includes contracts of retainer and where he wishes the solicitor to start work before
the end of the cancellation period, he must request this in writing. 109 If the client
subsequently cancels the retainer, he must “pay in accordance with the reasonable
requirements of the cancelled contract for ... services that were supplied before the
cancellation”.110 This serves to emphasise the importance of jurisdiction clauses in
contracts / Terms of Business,111 where it may be more beneficial to apply the UK
Regulations to the contract of retainer, (with a 7 day cancellation period) rather than
the Irish Regulations, (with no limit on the cancellation period).
2.18

The question of fees under a cancelled or void contract under the Regulations.
If fees have already been paid by the client, (the “consumer”), on the cancellation of
the contract 112 any sum paid by the consumer “shall become repayable” 113 in

106

The "date of cancellation" means the date on which the consumer delivers or sends a cancellation form as provided for in Regulation 5 of
the Regulations.
107
The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No. 224/1989,
Article 4.1.
108
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 7(3), &
Schedule 4 Part 1 (concerning the Notice of the Right to cancel).
109
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 9(1).
110
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 9(2).
111
See "Solicitors Terms and Conditions of Engagement", Law Society Gazette, May 2008.
See www.lawsociety.ie/Documents/Gazette/Indices/Index2008.pdf; S.I. No. 533 of 2010. European Union (Provision of Services)
Regulations 2010.
112
As provided for in The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989
S.I. No. 224/1989, Article 5.1.
113
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 10(1)

Northern Ireland and “shall become due and owing by the trader” in the Republic of
Ireland.114 A solicitor in the Republic who,
“not having reasonable cause to believe there is a right to payment, makes a
demand for payment, or asserts a present or prospective right to payment in
respect of a contract which is unenforceable by virtue of this Regulation, shall
be guilty of an offence”.115
It is unlikely that a solicitor, who would be deemed to know the law, could
successfully argue, in the case of a cancelled, unenforceable or void contract, that they
had “reasonable cause to believe there is a right to payment”, where they make “a
demand for payment, or asserts a present or prospective right to payment”. Any
monies paid on account are refundable, and any securities taken in respect of fees will
be treated as never having been taken, 116 this being a legal consequence of the
contract being rendered void. Article 4(4) of the Irish Regulations also provides that a
person who,
“not having reasonable cause to believe there is a right to payment and, with
a view to obtaining payment in respect of a contract which is unenforceable by
virtue of this Regulation—
(a)
(b)
(c)

threatens to bring any legal proceedings, or
places or causes to be placed the name of any person on a list
of defaulters or debtors or threatens to do so, or
invokes or causes to be invoked any other collection procedure
or threatens to do so,

shall be guilty of an offence”.117
Strangely, there is no equivalent provision in the UK Regulations.
2.19

114

The authors could find no trace of this issue having arisen in practice. The
Regulations provide 118 that a contract to which the Regulations apply shall not be
enforceable against a consumer unless the trader delivered to the consumer at the
specified times119 a notice in writing (to be known and in the Regulations referred to
as "a cancellation notice") that contains specified information. This provision, (which
is the only provision in the Regulations concerning enforceability of the retainer),

ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 6(1);
115
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(3). Article (6) “A person guilty of an offence under this Regulation shall be liable on summary conviction to a fine not
exceeding £1,000”. NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulations 24(5), liable, on summary conviction, to a fine not exceeding level 5 on the standard scale.
116
NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816, Regulations 10(3).
117
ROI: The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article (6) “A person guilty of an offence under this Regulation shall be liable on summary conviction to a fine not exceeding
£1,000”. NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, No.1816, Regulations 24(5),
liable, on summary conviction, to a fine not exceeding level 5 on the standard scale.
118
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(1); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulations 7(6).
119
ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 4(2); NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulations 7(2).

appears to be more subtle and specific than the bare statement that non-compliance
will result in the contract being unenforceable. It remains to be seen how a court
would deal with the issue, but it might be possible that the court might overlook minor
failings to give information in the exact form required by the Regulations. Given that
non-compliance is a criminal offence,120 this is however unlikely. What is also not
clear is whether, in the event of a solicitor actually issuing proceedings to recover fees
in such a scenario would be obliged to lodge documents proving compliance with the
Regulations, at court. In the Republic of Ireland Section 68 of the Solicitors
(Amendment) Act 1994 requires delivery of documents (usually called a “section 68
letter”) 121 regarding fees or in Northern Ireland a Client Communications letter 122
and/or an all-encompassing “Terms of Business document” 123 explaining how the
solicitor’s charges are to be calculated. 124 It is a moot point whether cancellation
notices etc. under the Regulations fall within this category. That said, given the fact
that the cancellation notice must be in the same written instrument as the retainer, it is
difficult to see how one could avoid lodging it, (or, more importantly, is difficult to
see how the solicitor could avoid the court knowing that the notice is not where it
should be).
2.20

Professional ignorance of the Contract Regulations.
To a large extent, the legal profession appear to have failed to pay attention to the
Regulations, (perhaps because of ignorance of their applicability). Some standard
terms and conditions may contain the requisite provisions, but, (in the writers’
experiences), this is unknown. Where a claim has been concluded, most solicitors may
have little option but to rely on the arguments implied. Where, however, the case has
not concluded, it may be possible to take other steps. Where a claimant-based firm
finds itself in difficulties in respect of their retainers, they should consider the
following:
-

-

120

Obtaining detailed evidence as to what exactly was discussed during home
visits and/or initial telephone calls;
Obtaining detailed evidence as to what exactly was said during follow-up
telephone calls;
Taking a view as to whether it can be said with reasonable certainty that no
offers, (as opposed to invitations to treat)125, were made during those visits
and/or telephone calls;
Entering into bespoke retrospective retainers, but only where appropriate;
Recasting the retainers in the future, but only where appropriate;

ROI: See The European Communities (Cancellation of Contracts Negotiated away from Business Premises) Regulations, 1989 S.I. No.
224/1989, Article 6; NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations 2008, 2008 No.1816,
Regulations 17.
121
See section 68 of the Solicitors (Amendment) Act 1994, which requires a solicitor, as soon as is practicable, to set out in writing for the
benefit of the client, the likely costs fees and expenses involved in the matter in which the solicitors engaged. "The Dos and Don'ts of
Section 68" — Practice Note, Gazette, November 2010. http://www.lawsociety.ie/Documents/Gazette/Gazette%202010/November2010.pdf
122
See the (Northern Ireland) “Solicitors (Client Communication) Practice Regulations 2008”.
123
See "Solicitors Terms and Conditions of Engagement", Law Society Gazette, May 2008.
See www.lawsociety.ie/Documents/Gazette/Indices/Index2008.pdf; S.I. No. 533 of 2010. European Union (Provision of Services)
Regulations 2010.
124
"The
Dos
and
Don'ts
of
Section
68"
—
Practice
Note,
Gazette,
November
2010.
http://www.lawsociety.ie/Documents/Gazette/Gazette%202010/November2010.pdf
125
For a fulsome discussion on the difference between offer and invitation to treat see Carlill v Carbolic Smokeball Co. Ltd., [1893] 1 QB
256 and Fisher v Bell [1961] 1 QB 394.

-

Considering changing the way in which retainers are made, and considering
terminating the use of agents;
Considering whether publicity material, (such as websites), needs to be altered
to reduce the risk of ‘genuine issues’ being proved;
Considering ADR in appropriate cases; and
Carrying out a risk assessment in relation to costs awaiting payment.

Where a client is asked to enter into a new retainer, the solicitor needs to take care to
ensure that the consumer client is not given the opportunity to argue that the new
retainer is, in reality, merely a continuation of the original retainer. Thought also
ought to be given to the need for the client to take independent legal advice.
2.21

The Distance Selling Directive126 and Regulations.127
The Distance Selling Directive and Regulations applies to distance contracts, i.e.
those concluded by any “means of distance communication”128, (e.g. telephone or email), which do not require the simultaneous physical presence of the parties to the
contract, i.e. the consumer and the supplier. 129 Key provisions deal with the
information which a consumer must be given before entering into a contract;
subsequent written confirmation of that information; and a cooling-off period within
which the consumer may cancel the contract. “Consumer” means a natural person
who, as regards a distance contract, is acting for purposes which are outside that
person's trade, business or profession.130 “Supplier” means a natural or legal person,
who, in relation to the distance contract is acting in his or her commercial or
professional capacity.131 The following are excluded from the scope of the Directive:

126

Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers in respect of distance
contracts.
127
ROI: S.I. No. 207/2001, European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001. NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000.
128
ROI: S.I. No. 207/2001, European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 2(1) – ““means of distance communication” means any method which, without the
simultaneous physical presence of the supplier and the consumer, may be used for making a contract between those parties, including any
method referred to in Annex I of the Directive which, for convenience of reference, is set out in Schedule 1”. Annex 1: “Means of
communication covered by Article 2(4) - Unaddressed printed matter - Addressed printed matter - Standard letter - Press advertising with
order form – Catalogue - Telephone with human intervention - Telephone without human intervention (automatic calling machine,
audiotext) – Radio - Videophone (telephone with screen) - Videotext (microcomputer and television screen) with keyboard or touch screen Electronic mail - Facsimile machine (fax) - Television (teleshopping)”. NI: The Consumer Protection (Distance Selling) Regulations, 2000,
No 2334 of 2000, Article 3(1) – ““means of distance communication” means any means which, without the simultaneous physical presence
of the supplier and the consumer, may be used for the conclusion of a contract between those parties; and an indicative list of such means is
contained in Schedule 1;” Schedule 1: “SCHEDULE 1 Regulation 3, Indicative list of means of distance communication, 1. Unaddressed
printed matter. 2. Addressed printed matter. 3. Letter. 4. Press advertising with order form. 5. Catalogue. 6. Telephone with human
intervention. 7. Telephone without human intervention (automatic calling machine, audiotext). 8. Radio. 9. Videophone (telephone with
screen). 10. Videotext (microcomputer and television screen) with keyboard or touch screen. 11. Electronic mail. 12. Facsimile machine
(fax). 13. Television (teleshopping).”
129
ROI: See S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001. NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000.
130
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 2(1).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 3(1).
131
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 2(1).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 3(1).

•
•
•
•
•
•
•
•

contracts relating to the financial services referred to in Annex II, (a nonexhaustive list);132
contracts concluded by means of automatic vending machines;133
contracts concluded with operators through the use of public telephones;134
contracts relating to immobile property, except for rental in the Republic;135
contracts concluded at an auction.136
an NI contract which is a “timeshare agreement”.137
an NI contract for the sale or other disposition of an interest in land except for
a rental agreement.138
an Ni contract for the construction of a building where the contract also
provides for a sale or other disposition of an interest in land on which the
building is constructed, except for a rental agreement;139

The Directive allows partial exceptions for goods intended for current consumption in
the household supplied by regular roundsmen140 and contracts relating to tourism and
transport141 and in Northern Ireland, package holidays.142 A consumer may not waive
the rights conferred on him or her under the Directive and the implementing Irish
legislation.143 A condition contained in a distance contract which applies or purports
to apply the law of a state other than an EU Member State 144 shall be void if the
contract has a close connection with the territory of a Member State.145
2.22

The nature of distance communications.

ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(c)(1)(I).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of
2000, Regulation 5(1)(c).
133
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(c)(1)(II).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of
2000, Regulation 5(1)(d).
134
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(c)(1)(III).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of
2000, Regulation 5(1)(e).
135
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(c)(1)(IV).
136
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(c)(1)(V).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of
2000, Regulation 5(1)(f).
137
Within the meaning of the (UK) Timeshare Act 1992(c) and to which that Act applies. Regulation 6(1) of the Consumer Protection
(Distance Selling) Regulations, 2000, No 2334 of 2000, provides that Regulations 7 to 20 shall not apply to such a contract,
138
NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000, Regulation 5(1)(a).
139
NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000, Regulation 5(1)(b).
140
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(2)(c)(I); NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of
2000, Regulation 6(2)(a).
141
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 3(2)(c)(II); NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of
2000, Regulation 6(2)(b).
142
Package holidays within the meaning of the Package Travel, Package Holidays and Package Tours Regulations 1992(d) which is sold or
offered for sale in the territory of the Member States. See: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 6(3).
143
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 18. NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 25.
144
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 19(1). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 25(5) .For the purposes of the Regulations “Member State” means a State which is a contracting party to the Agreement on the
European Economic Area signed at Oporto on 2 May 1992 as adjusted by the Protocol signed at Brussels on 17 March 1993.
145
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 19(1). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 25(5) .
132

In so far as solicitors are concerned, distance communication is likely to include
letters, telephone attendances, video attendances, e-mail, and facsimile transmissions.
Prior to the conclusion of any distance contract, the consumer must be provided with
clear and comprehensible information concerning:146
-

-

The identity of the identity of the solicitor and the commercial purpose of the
call and, in the case of contracts requiring payment in advance, his or her
address.147
The main characteristics of the goods or services.148
The price of the goods or services including all taxes.149
Delivery costs, where appropriate.150
The arrangements for payment, delivery or performance.151
The existence of a right of cancellation.152
The cost of using the means of distance communication, where it is calculated
other than at the basic rate.153
The period for which the offer or the price remains valid.154
Where appropriate, the minimum duration of the contract in the case of
contracts for the supply of goods or services to be performed permanently or
recurrently.155

ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(1); NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1).
147
S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(2). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 7(1)(a)(i).
148
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(2).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1)(a)(ii).
149
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(3).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1)(a)(iii).
150
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(4).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1)(a)(iv).
151
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(5).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1)(a)(v).
152
ROI: ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(6). (Except in the cases referred to in subparagraphs (a), (b), (c), (d), (e) and
(f) of paragraph (4) of Regulation 6, being (a) for the provision of services if performance has begun, with the consumer's agreement, before
the end of the cancellation period referred to in the preceding paragraphs of the Regulation, (b) for the supply of goods and services the price
of which is dependent on fluctuations in the financial market which cannot be controlled by the supplier, (c) for the supply of goods made to
the consumer's specifications or clearly personalised or which, by reason of their nature, cannot be returned or are liable to deteriorate or
expire rapidly, (d) for the supply of audio or video recordings or computer software which were unsealed by the consumer, (e) for the supply
of newspapers, periodicals and magazines, and (f) for gaming and lottery services).; NI: The Consumer Protection (Distance Selling)
Regulations, 2000, No 2334 of 2000, Regulation 7(1)(a)(vi). Except in cases referred to in Regulation 13: (a) for the supply of services if
the supplier has complied with regulation 8(3) and performance of the contract has begun with the consumer’s agreement before the end of
the cancellation period applicable under regulation 12; (b) for the supply of goods or services the price of which is dependent on fluctuations
in the financial market which cannot be controlled by the supplier; (c) for the supply of goods made to the consumer’s specifications or
clearly personalised or which by reason of their nature cannot be returned or are liable to deteriorate or expire rapidly; (d) for the supply of
audio or video recordings or computer software if they are unsealed by the consumer; (e) for the supply of newspapers, periodicals or
magazines; or (f) for gaming, betting or lottery services.
153
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(7).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1)(a)(vii).
154
In the case of fees being charged on a time basis or at an hourly rate, this would be applicable. ROI: S.I. No. 207/2001 — European
Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance Communication), Regulations, 2001, Article
4(1) & Schedule 3(8).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000, Regulation 7(1)(a)(viii).
155
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1) & Schedule 3(9).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No
2334 of 2000, Regulation 7(1)(a)(ix).
146

Unless otherwise agreed between the supplier solicitor and the client consumer, the
solicitor must perform the distance contract within a period of 30 days from the day
following that on which the client “forwarded his or her order” (i.e. gave instructions
to the solicitor).156 Where a supplier solicitor fails to perform his or her side of a
distance contract, on the grounds that the “services, the subject matter of the contract
are unavailable, the consumer (client) shall be informed of that fact and shall be
entitled to a refund of any moneys paid to him or her as soon as possible and in any
case not later than 30 days after being so informed”.157 Where services,158 the subject
matter of the distance contract are unavailable, the supplier (solicitor) may provide the
consumer with services of equivalent quality and price if prior to making the contract
the consumer is notified in a clear and comprehensible manner that the consumer
may, in these circumstances, be furnished with equivalent services”. 159 Presumably
this would enable a solicitor to substitute another for him or her if they / their services
were unavailable. The question is whether the services of another solicitor would be
“of equivalent quality and price.” 160
2.23

Consequences of failure to comply with the Distance Selling Regulations.
A person who fails to comply with the Regulation is guilty of an offence. 161 The
Regulations specify that a distance contract shall not be enforceable by the supplier
(solicitor) against the (client) consumer162 unless, in good time prior to making the
contract, (i.e. before the contract of retainer is made in the case of a solicitor), the
supplier has:
(a)
(b)
(c)

provided the required information as set out at 2.22 above,
made the commercial purpose of both the proposed contract, and the
information referred to in subparagraph (a), clear to the consumer,
provided the information referred to in subparagraph (a) in a clear and
comprehensible manner in a way which is appropriate to the means of
distance communication used, with due regard to any enactment or rule
of law requiring good faith in commercial transactions or governing
protection of those who are unable to give their consent, such as
minors.

The information mentioned above must be supplied in writing or in another durable
medium, and must be given either prior to the conclusion of the retainer, (that is,
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 9(1). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 19(1).
157
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 9(2). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 19(2).
158
Or goods.
159
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 9(3). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 19(6).
160
See: "Quality Service Statement"- Law Society, February 2001.
161
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 17(1). A person guilty of an offence under the Regulations shall be liable on summary
conviction to a fine not exceeding €3,000. NI: Cancellation of Contracts made in a Consumer’s Home or Place of Work etc., Regulations
2008, 2008 No.1816, Regulations 24(5), liable, on summary conviction, to a fine not exceeding level 5 on the standard scale.
162
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 4(1). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 7(1).
156

before the retainer is made), or “in good time” thereafter. In any event, it must be
given prior to the termination of the retainer. Where a solicitor has begun work on a
client’s case, it would be a generous solicitor who would be willing to allow the
contract to be cancelled without being paid for that work. This information must
comply with the principles of good faith in commercial transactions and the principles
governing the protection of minors. In the case of telephone calls, the caller's identity
and the commercial purpose must be made clear at the beginning of the transaction.
The consumer must receive written confirmation or confirmation on another durable
medium, (electronic mail), at the time of performance of the contract. The following
information and particulars must accompany the information referred to above, (and
must be in writing):163
(a)
(b)
(c)
(d)

2.24

information on the conditions and procedures for exercising a right of
cancellation164
the geographical address of the place of business of the solicitor to
which the client may address any complaints,
information on after-sales services and guarantees, (if any), which
exist, and
conditions for cancelling the contract in the event that it is of
unspecified duration or its duration exceeds one year.

The solicitor’s options in the event of non-compliance with the Distance Selling
Regulations.
Failure to specify the foregoing will result in the contract being unenforceable. A
solicitor may therefore find themselves unable to recover fees from the client due to
non-compliance. Given that failure to comply is a criminal offence, a court is unlikely
to overlook non-compliance in order to allow a solicitor to recover their fees. If a
solicitor discovers that he has failed to comply with the Regulations, then there are a
number of remedial actions that could be considered; they include (but are not limited
to) the following:
-

-

Immediately giving the requisite information;
Ensuring that the client is given the requisite notices, which may be a
notice that the client may not cancel the retainer and a notice that the
work will take more than 30 days;
Entering into bespoke retrospective retainers, but only where
appropriate;
Recasting the retainers for the future, but only where appropriate;
Considering changing the way in which retainers are made, and
considering terminating the use of distance methods;
Considering whether publicity material (such as websites) needs to be
altered to reduce the risk of ‘genuine issues’ being proven;
Considering ADR in appropriate cases; and

ROI See S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 5(2). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 8(2).
164
ROI: See S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 5(2), including cancellation of distance contracts referred to in subparagraph (a) of paragraph
(3) of that Article. NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000, Regulation 8(2)(c).
163

2.25

Carrying out a risk assessment in relation to costs awaiting payment.

The client’s right of cancellation under the Distance Selling Regulations.
There is an implied condition165 in a distance contract for services in the Republic of
Ireland that the consumer, the client, has a period of 7 working days in which to
cancel the distance contract without giving a reason,166 and if the consumer exercises
that right of cancellation, he or she shall not incur any charges or penalties for so
doing.167 In Northern Ireland, the right is an express one. In the case of services, the
seven days is calculated168 from the day of making the distance contract or from the
day on which the notice requirements have been complied with, 169 (if those
requirements are complied with after the day of making of the contract), but this shall
apply in the period beginning from and no later than the day 3 months from the day of
making the distance contract, and if those requirements are eventually complied with
within the 3 month period, from the day on which those requirements are complied
with.170 If the consumer exercises that right of cancellation, he or she shall not incur
any charges or penalties for so doing. 171 Unless there is agreement between the
solicitor and the client to the contrary, the client may not exercise the right of
cancellation in respect of a distance contract for services if performance has begun,
with the client's agreement, before the end of the cancellation period.172 If the client
exercises his or her right of cancellation in accordance with the Regulations, the
solicitor shall be obliged to reimburse any sums paid by the client 173 and in the
Republic of Ireland, without deduction of costs, interest or penalties. 174 The
reimbursement must be made as soon as possible after the exercise of the right of
cancellation by the client and, in any event, not later than 30 days afterwards. 175
Failure to comply is an offence in the Republic of Ireland.176 Where any security has
been provided in relation to the contract, the security, (so far as it is so provided),
shall, on cancellation, be treated as never having had effect and any property lodged
with the solicitor or the third party solely for the purposes of the security as so

ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 6(1).
166
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 6(1)(a).
167
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 6(1)(b).
168
ROI: In accordance with the provisions of Article 6(2)(b) of S.I. No. 207/2001 — European Communities, (Protection of Consumers in
Respect of Contracts Made by Means of Distance Communication), Regulations, 2001. NI: The Consumer Protection (Distance Selling)
Regulations, 2000, No 2334 of 2000, Regulation 12(2).
169
In the case of goods, 3 months from the day of receipt of those goods by the consumer
170
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 6(1)(b). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 8.
171
Except the direct cost of returning goods in the case of the supply of goods. ROI: S.I. No. 207/2001 — European Communities,
(Protection of Consumers in Respect of Contracts Made by Means of Distance Communication), Regulations, 2001, Article 6(1)(b).; NI:
The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000, Regulation 14(5).
172
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 6(4). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 13(1).
173
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 7(1).; NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 14(1).
174
S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 7(1).
175
ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 7(2). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 14(3).
176
S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 7(3).
165

provided shall be returned by them immediately.177 Failure to comply is an offence in
the Republic of Ireland.178
2.26

The importance of ensuring that there is a valid Distance Selling retainer.
The importance of ensuring that there is a valid retainer can be seen when you look at
the provisions of Article 11(1) which would have the effect that a solicitor who, not
having reasonable cause to believe there is a right to payment, makes a demand for
payment, or asserts a present or prospective right to payment, for what he or she
knows is to be regarded as an unsolicited service supplied to another person is guilty
of an offence. 179
Public bodies, 180 consumer organisations 181 and professional
organisations may take action before the courts or contact the competent
administrative bodies in the event of disputes. Member States must ensure the
availability of judicial or administrative redress so that customers are not deprived of
protection where the law of a non-member country is applicable. Member States may
adopt more stringent provisions, provided these are compatible with the Treaty, such
as a ban on the marketing of certain goods and services through distance contracts. 182
Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on
injunctions for the protection of consumers' interests183 makes it possible to take out
an injunction in respect of a distance contract which harms the interests of consumers.

2.27

EU Directive 2000/31/EC on certain legal aspects of information society services.
The Directive, in the main, was implemented in Ireland by the EC (Directive 2000/31)
Regulations 2003, 184 and in the UK by the Electronic Commerce (EC Directive)
Regulations 2002.185 The purpose of the Regulations is to create a legal framework in
Ireland and the UK respectively so as to ensure the free movement of information
services between Ireland and the UK as the case may be and EC & EEA and to
transpose into Irish / UK law the essential requirements of Directive 2000/31/EC on

ROI: S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 8(4). NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000,
Regulation 14(4).
178
S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 8(8).
179
S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 11(1). Article 17(1) Provides: “A person guilty of an offence under these Regulations shall be
liable on summary conviction to a fine not exceeding €3,000”. NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334
of 2000, Regulation 24(4), and liable, on summary conviction, to a fine not exceeding level 4 on the standard scale.
180
Such as the Director of Consumer Affairs.
181
S.I. No. 207/2001 — European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001, Article 2(1). ““Consumer organisation” means - (a) a company, the memorandum of association of
which states the company's main object or objects to be the protection of consumer interests, or (b) a body corporate (other than a company)
or an unincorporated body of persons in relation to which there exists a constitution or a deed of trust which states the body's main object or
objects to be the protection of consumer interests.
182
Directive 2002/65/EC on the distance marketing of consumer financial services amends the scope of Directive 97/7/EC. It also gives a
consumer who has signed a distance contract a cooling-off period or the right of withdrawal for 14 days, or 30 days in the case of life
insurance and personal pension operations.
183
Directive 98/27/EC of the European Parliament and of the Council of 19 May 1998 on injunctions for the protection of consumers'
interests [Official Journal L 166 of 11.6.1998].
184
EC, (Directive 2000/31), Regulations 2003 (SI. No. 68 of 2003). A number of provisions of the Directive were transposed in the
Electronic Commerce Act 2000 Electronic Commerce Act 2000 (No. 27 of 2000) or were already on the statute book by virtue of the
provisions of the Data Protection Act 1988 Data Protection Act 1988 (No. 25 of 1988). Regarding Data Protection see: "Data Protection &
Solicitors" Law Society E-zine, January 2008.
185
The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002. These Regulations should be read with the Electronic
Commerce Directive (Financial Services and Markets) Regulations 2002 (S.I. 2002/1775), the Financial Services and Markets Act 2000
(Regulated Activities) (Amendment) (No. 2) Order 2002 (S.I. 2002/1776), The Electronic Commerce Directive (Financial Services and
Markets) (Amendment) Regulations 2002 (S.I. 2002/2015) and the Financial Services and Markets Act 2000 (Financial Promotion)
(Amendment) (Electronic Commerce Directive) Order 2002 (S.I. 2000/2157). They make parallel provisions in those areas subject to
regulation by the Financial Services Authority under the Financial Services and Markets Act 2000.
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certain legal aspects of information society services, in particular electronic
commerce, in the internal market, (the Electronic Commerce Directive). A service
provider who provides his services in another member state must comply with
domestic law, (sometimes referred to as the “single market principle” or “country of
origin rule”). 186 The Regulations do not apply, 187 inter alia, to the collection of
taxes,188 Data Protection issues,189 competition / cartel law issues,190 the activities of
notaries or commissioners of oaths, 191 the representation of a party to legal
proceedings and the defence of his or her interest before a court or tribunal 192 or
gambling.193
2.28

Information to be given to the client.
The Regulations provide that general information be given to the client; this includes:

186

-

the name of the solicitors;194

-

the solicitors’ geographical address;195

-

the solicitors’ contact details including his electronic mail address,
which make it possible to contact him rapidly and communicate with
him in a direct and effective manner;196

-

details of how natural persons in the Republic can register their choice
regarding unsolicited commercial communications;197

-

details of the ROI solicitors’ registration with the Law Society;198

This does not apply in the following cases: - Protection of consumers and investors, Prevention or detection of crime, National security,
Protection of minors and Protection of public health.
187
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 2.; NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3.
188
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 2(a).; NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3(1)(a).
189
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 2(b).; NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3(1)(b). Regarding Data Protection see: "Data Protection & Solicitors" Law
Society E-zine, January 2008.
190
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 2(c).; NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3(1)(c).
191
To the extent that those activities involve a direct and specific connection with the exercise of “a publication”. ROI: S.I. No. 68/2003 —
European Communities (Directive 2000/31/EC) Regulations 2003, Article 2(d).; The equivalent provision in the UK The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3(1)(d)(i) refers to “a direct and specific connection with the
exercise of public authority” which would suggest the Irish wording is a mis-transposition from Article 1.5 of the Directive which refers to
“the activities of notaries or equivalent professions to the extent that they involve a direct and specific connection with the exercise of public
authority.”
192
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 2(e).; NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3(1)(d)(i)i.
193
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 2(f) Activities to which the Betting
Act 1931 (No. 27 of 1931), the Gaming and Lotteries Acts 1956 to 1979 or the National Lottery Act 1986 (No. 28 of 1986) applies or
apply.; NI: The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 3(1)(d)(iii).
194
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(a).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(a).
195
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(b).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(b).
196
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(c).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(c).
197
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(d).
198
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(e) & (g).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(d) & (f).

-

details of how to access the Solicitors Code of Conduct;

-

where the relevant service refers to prices, those prices are to be
indicated clearly and unambiguously and, in particular, must indicate
whether they are inclusive of tax and delivery costs;199 and

-

the solicitors’ VAT number.200

Specific information also has to be given; this includes information about the
technical steps which must be taken to conclude the retainer 201 and the means for
identifying and correcting input errors.202 Where some of these things are not done,
the client will have the right to rescind the retainer, subject to the court ordering
otherwise.203 This could result in the court finding that no costs are payable by a client
on a solicitor and own client basis, but would not relieve a party from the obligation to
pay party and party costs, where the solicitor for the other party had failed in their
obligations.204
2.29

The scope of the Information Society (IS) Services Regulations.
The Regulations lay down a framework for the supply of Information Society (IS)
services, (essentially services provided “on line”), between one Member State of the
European Economic Area205 and another. The framework lays down that IS services
provided by a service provider to a person in another Member State must comply with
the applicable domestic law for that service. The applicable law of the importing
Member State may not be applied to the IS service in question. 206 In addition, the
Regulations provide for the right of a Member State to take measures against
incoming IS services on a case-by-case basis and in certain circumstances, such as to
prevent a crime relating to public policy or to protect consumers, including investors.
Certain IS services are excluded from the Regulations. Services not provided “by
electronic means” include telephone or telefax consultation of a lawyer. 207 The
Regulations require persons sending unsolicited commercial emails to ensure that
these are clearly identifiable on receipt.208 The Regulations also —

ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(i) ; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(2).
200
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(h); NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(g)
201
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 13(1)(a); NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 9(1)(a).
202
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 13(1)(c); NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 9(1)(c).
203
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 15(a); NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 14.
204
See Garbutt v Edwards, [2006] 1 WLR 2907 (CA) and A&L Goodbody Solicitors v. Colthurst [2003] IEHC 74 (Unreported, High Court,
Peart J., November 5, 2003) (in which one of the authors represented the unsuccessful Defendant).
205
The European Economic Area consists of the EU plus Iceland, Liechtenstein and Norway, Switzerland having separate bilateral
agreements with the European Union.
206
Derogations, provided for in Article 8(1) of that Directive, are provided from the framework for the IS services listed in ROI: S.I. No.
68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Schedule 2.. ; NI: The Electronic Commerce, (EC Directive),
Regulations 2002, No. 2013 of 2002, Regulation 5.
207
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 3(1) & Schedule 1, para 3(e) ; NI:
The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(g)
208
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 9(1). NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 8. The Regulations create an exemption from liability for intermediary
service providers, (persons whose business consists in the connection of persons to the Internet) where certain activities are performed and
in certain circumstances. ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Articles 16 -18; NI:
The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulations 17-19.
199

-
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require persons providing IS services to provide certain information
about themselves and the services they provide in the interests of
transparency,
permit members of regulated professions including barristers and
solicitors209 to engage in IS services,210
provide for co-operation between Ireland or Northern Ireland as the
case may be and the other Member States in relation to IS issues,
provide for information to be given to persons providing and receiving
IS services, and
provide that failure to comply with certain provisions is an offence.211

Definitions of terms used in the Information Society (IS) Services Regulations.
Article 3 sets out definitions for the purposes of the Irish Regulations:
-

-

-

-

“at a distance” means that the parties are not simultaneously present.
“at the individual request of a recipient of a service” means that the
service concerned is provided through the transmission of data on
individual request;
“by electronic means" means a service using electronic equipment.212
“relevant service” means any service normally provided for
remuneration at a distance by electronic means and at the individual
request of a recipient of the service.
“commercial communications” means any form of communication
designed to promote the sale of goods and services.213
“consumer” means a natural person who is acting for purposes which
are outside his or her trade, business or profession;214
“designated authority” includes the Council of the Honourable Society
of King's Inns and the Law Society of Ireland.
“legal rights” includes rights relating to copyright or intellectual
property, rights to which the law of defamation and malicious
falsehood relate and rights under contract;
“recipient of the service” means any natural or legal person who, for
professional ends or otherwise, uses the relevant service concerned.215

Referred to in Article 3 of the Regulations as “regulated professions”. ROI: S.I. No. 68/2003 — European Communities (Directive
2000/31/EC) Regulations 2003, Articles 11; NI: The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation
2.
210
Provided they respect the rules of their profession in relation to such activities as fairness towards clients and other members of their
profession.
211
Offences can, in the Republic, be prosecuted by the Director of Consumer Affairs or (in respect of Unsolicited commercial
communications only) the Data Protection Commissioner. Regarding Data Protection see: "Data Protection & Solicitors" Law Society Ezine, January 2008.
212
““By electronic means” means, in relation to a service, that the service is sent initially and received at its destination by means of
electronic equipment for the processing (including digital compression) and storage of data, and entirely transmitted, conveyed and received
by wire, by radio, by optical means or by other electromagnetic means”.
213
““Commercial communication” means any form of communication designed to promote, directly or indirectly, the goods, services or
image of a company, organisation or person pursuing a commercial, industrial or craft activity or exercising a regulated profession;
however, the following do not in themselves constitute commercial communications: (a) information allowing direct access to the activity of
the company, organisation or person, in particular a domain name or an electronic mail address, or (b) communications relating to the goods,
services or image of the company, organisation or person compiled in an independent manner, particularly when this is without financial
consideration”.
214
In Northern Ireland, The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 2(1) provides the same
definition.
209

-
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“regulated profession” includes solicitors and barristers.
“relevant service” means an information society service, 216 that is to
say, any service normally provided for remuneration, at a distance, by
electronic means and at the individual request of a recipient of the
service.217

The right to provide Information Society (IS) services.
A relevant service provider218 has219 the right to provide relevant services within the
State and from the State to another Member State or States; accordingly only those
requirements and the Regulations govern the provision of relevant services by such a
provider. Nothing in the Regulations affects the operation of an number of
enactments and rules of law including intellectual property legislation,220 (so that a
Republic of Ireland solicitor who is also a trade mark agent or patent attorney is not
affected), the freedom of the parties to choose the law applicable to their contract,
contractual obligations concerning consumer contracts, formal validity of contracts
creating or transferring rights in real estate where such contracts are subject to
mandatory formal requirements of the law of the Member State where the real estate
is situated and the permissibility of unsolicited commercial communications by
electronic mail.

2.32

The obligation to provide information.
Similar information must be provided 221 as required under the Distance Selling
Directive222 and Regulations223 including:

215

(a)

the name of the solicitor providing the service,224

(b)

the geographic address at which the solicitor is established,225

(c)

the details of the solicitor, including his or her electronic mail address,
which allows him or her to be contacted rapidly and communicated
with in a direct and effective manner,226

Without prejudice to the generality of the foregoing, in particular this includes for the purposes of seeking information or making it
accessible.
216
Within the meaning of Article 1.2 of Directive 98/34/EC as amended by Directive 98/48/EC.
217
Other than a service specified in S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 3(1) &
Schedule 1 to the Regulations.
218
Being a relevant service provider established within the Republic of Ireland or Northern Ireland and as defined in ROI: S.I. No. 68/2003
— European Communities (Directive 2000/31/EC) Regulations 2003, Article 3 and in Northern Ireland, The Electronic Commerce, (EC
Directive), Regulations 2002, No. 2013 of 2002, Regulation 2(1)
219
Subject to any requirements for the time being in force of the coordinated field (as defined in ROI: S.I. No. 68/2003 — European
Communities (Directive 2000/31/EC) Regulations 2003, Article 3 and. in Northern Ireland, The Electronic Commerce, (EC Directive),
Regulations 2002, No. 2013 of 2002, Regulation 2(1).
220
Patents Act 1992 (No. 1 of 1992); Intellectual Property (Miscellaneous Provisions) Act 1998 (No. 28 of 1998); European Communities
(Legal Protection of Biotechnological Inventions) Regulations 2000 (S.I. No. 247 of 2000); Copyright and Related Rights Act 2000 (No. 28
of 2000); Trade Marks Act 1996 (No. 6 of 1996); Instruments made under the foregoing enactments.
221
S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7.
222
Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on the protection of consumers in respect of distance
contracts.
223
ROI: S.I. No. 207/2001, European Communities, (Protection of Consumers in Respect of Contracts Made by Means of Distance
Communication), Regulations, 2001. NI: The Consumer Protection (Distance Selling) Regulations, 2000, No 2334 of 2000.
224
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(a).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(a).
225
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(b).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(b).

(d)

details of how natural persons can register their choice regarding
unsolicited commercial communications; 227 these should be
prominently displayed on the solicitor’s website and at every point
where natural persons are asked to provide information at the
solicitor’s website, (for example a registration form);

(e)

where the solicitor, (or trademark agent / patent attorney), is registered
in a trade or similar public register,228 the trade or other such register in
which the solicitor is entered and his or her registration number, or
equivalent means of identification in that register,229

(f)

the activity of the solicitor is a member of a regulated profession being
subject to an authorisation scheme, the particulars of the Law Society
as the relevant supervisory authority,

(g)

as the solicitor is a member of a regulated profession, the professional
title of the solicitor (Solicitor & Attorney) and the Member State where
he has been granted such title (Ireland), and a reference to the
applicable professional rules in the Member State of establishment230
and the means to access them,231

(h)

where the solicitor undertakes an activity that is subject to value-added
tax,232 the registration number assigned to that solicitor.233

(i)

in addition to the requirements of the Consumer Information Act,234 the
European Communities (Misleading Advertising) Regulations 1988235
and of any other enactment, where the relevant service refers to prices,
those prices are to be indicated clearly and unambiguously and, in
particular, must indicate whether they are inclusive of tax and delivery
costs.236

Failure to comply with these requirements is a criminal offence.237

ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(c).; NI: The Electronic
Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(c).
227
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1)(d).
228
Such as the Roll of Solicitors maintained by the Law Society or the Register maintained by the Patents Office.
229
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 7(1).; NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(1)(d).
230
ROI: A Guide to the Conduct of Solicitors in Ireland, 2nd Edition, 2002, Law Society of Ireland, ISBN 0-902027-35-2. NI: Solicitors
Client Communication Practice Regulations 2008.
231
http://www.lawsociety.ie/Documents/committees/conduct2.pdf (Accessed 7th August 2012). NI: http://www.lawsocni.org/publications/regulations-/ (Accessed August 7th 2012).
232
ROI: Provision of taxable services in Ireland - €37,500. A registration threshold of € 35,000 applies in relation to "Distance Selling”. NI:
You may have to register if your sales are over £77,000 for the last 12 months, otherwise you may be able to register voluntarily.
233
The identification number referred to in Article 22(1) of the sixth Council Directive 77/388/EEC of 17 May 1977 on the harmonisation of
the laws of the member States relating to turnover taxes—Common system of value added tax: uniform basis of assessment(a). ROI: In
accordance with section 9 of the Value-Added Tax Act 1972 (No. 22 of 1972 ). NI: In accordance with Value Added Tax Act 1994, C.23.
234
Consumer Information Act 1978 (No. 1 of 1978), any orders for the time being in force under that Act.
235
European Communities (Misleading Advertising) Regulations 1988 (S.I. No. 134 of 1988).
236
NI: The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 6(2).
237
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 25: “A person guilty of an offence
under these Regulations shall be liable on summary conviction to a fine not exceeding €3,000 or imprisonment for a term not exceeding 3
months or both”. NI: The Electronic Commerce, (EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 25.
226
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The labelling of commercial communications.
Commercial communications should be clearly identifiable as such and the person on
whose behalf the communication is being made should be clearly identifiable. 238
Promotional offers, competitions etc. should be identified as such. Solicitors sending
“Unsolicited Commercial Email” (UCE) or “Spam” must ensure that it is identifiable
clearly and unambiguously as such as soon as it is received by the recipient by stating
that it is an unsolicited commercial communication.239 Failure to comply with any of
the foregoing amounts to an offence.240 It is recommended241 that the letters ADV or
UCE be included in the subject line of the email. The Regulations also permit the
relevant Law Society (and the Bar Council)242 to set conditions to the exercise of the
rights under the Regulations. The conditions that may be so specified are ones that
may reasonably be regarded as appropriate for the purpose of maintaining the
standing and integrity of the profession concerned and ensuring adherence by its
members to the requisite standards and, in particular for the purpose of ensuring (a)
the independence, dignity and honour of the profession, and (b) compliance with
obligations of professional secrecy and fairness towards clients and other members of
the profession.243

2.34

The Electronic Commerce Act, 2000.
In the main the Electronic Commerce Act, 2000 244 does two things, it codifies
elements of the existing common law of contract and it implements much of the EU
Directive on e-signatures. The main provisions of the Act are as follows:






Information (such data, writing or other text) cannot be denied legal effect,
validity or enforceability simply because it is in electronic form,245 and
where a person is required by law or contract to give information in writing
then, in general, this may be given in electronic form by e-mail or otherwise.
This would include making an application or request, lodging a claim or
return and recording and disseminating a court order.246
Where law or contract requires a person, to sign a document, then this may
be given in electronic form.247
Contracts may not be denied legal effect simply because they are in
electronic form.248

ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 8(1). NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 7(a)..
239
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 9(1). NI: The Electronic Commerce,
(EC Directive), Regulations 2002, No. 2013 of 2002, Regulation 8.
240
ROI: S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 25: “A person guilty of an offence
under these Regulations shall be liable on summary conviction to a fine not exceeding €3,000 or imprisonment for a term not exceeding 3
months or both”.
241
By the Department of Jobs, Enterprise and Innovation.
242
And the regulatory authorities of all regulated professions.
243
S.I. No. 68/2003 — European Communities (Directive 2000/31/EC) Regulations 2003, Article 11(3).
244
The Electronic Commerce Act 2000 came into force on the 1st day of September 2000.
245
Electronic Commerce Act, 2000, Section 9.
246
Electronic Commerce Act, 2000, Section 12.
247
Electronic Commerce Act, 2000, Section 14.
248
Electronic Commerce Act, 2000, Section 19.
238
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The courts may not deny the admissibility into evidence of documents,
information, communications and contracts simply because they are in
electronic form.249
“Advanced Electronic Signatures”, such as public key systems that utilise
encryption, may be used for witnessing signatures or sealing documents.250
If information is required to be kept in its original form, by law or contract,
then it may be kept in electronic form. This is provided that its integrity and
accessibility is assured.251
If information is required to be retained or produced, by law or contract, this
may be done in electronic form.252
The Act contains provisions on the dispatch and receipt of electronic
communications.253
The Act gives the Minister for Public Enterprise the power to prohibit and
regulate the registration of “.ie” domain names within Ireland.254 Defamation
law applies on-line.255
Consumer laws apply on-line.256
Nobody can be forced to use electronic signatures as a result of the Act’s
provisions.257

Directive 2006/123/EC on services in the internal market.
The Services Directive (Directive 2006/123/EC on services in the internal market)
seeks to improve access to services throughout the European Union. It requires
Member States to remove unjustifiable or discriminatory requirements affecting the
setting up or carrying on of a relevant service activity in that country. The Services
Directive was transposed in Ireland in November 2010. The European Union
(Provision of Services) Regulations 2010258 give effect to the Services Directive in
Ireland, (with the exception of Article 42 of the Directive, 259 which was transposed
separately.260 It was implemented in the United Kingdom (including Northern Ireland)
via the Provision of Services Regulations 2009. 261 The Directive imposes new
obligations in respect of information a solicitor must give to clients. Whilst the
Directive's main focus is how Member States and regulators govern service providers,
some direct obligations are imposed on service providers. It imposes certain quality of
service requirements on solicitors 262 including new requirements about the
information they must provide clients in terms of the compulsory layer of professional
indemnity insurance, VAT number, non-judicial dispute resolution procedures and
information regarding the Solicitors' Code of Conduct. These new obligations may

249

Electronic Commerce Act, 2000, Section 22.
Electronic Commerce Act, 2000, Sections 14 & 16.
Electronic Commerce Act, 2000, Section 17.
252
Electronic Commerce Act, 2000, Section 18.
253
Electronic Commerce Act, 2000, Sections 20 & 21.
254
Electronic Commerce Act, 2000, Section 31.
255
Electronic Commerce Act, 2000, Section 23.
256
Electronic Commerce Act, 2000, Section 15.
257
Electronic Commerce Act, 2000, Section 24.
258
The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010).
259
This concerns injunctions for the protection of consumers’ interests.
260
The European Communities (Court Orders for the Protection of Consumer Interests) Regulations 2010 (S.I. No. 555 of 2010).
261
(UK) Provision of Services Regulations 2009, No. 2999 of 2009.
262
See: "Quality Service Statement"- Law Society, February 2001.
250
251

require changes to websites and the standard letters that solicitors issue. They do not
apply to services provided by Notaries.263
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Information which must be provided.
Every provider of a service (including solicitors) must make available the following
information to a recipient of the service i.e. clients:

263

(a)

the name of the solicitor providing the service,264

(b)

the solicitor’s or the firm’s legal status,265

(c)

the address at which the solicitor is established,266

(d)

details enabling the solicitor to be contacted directly and without
delay, and if feasible, by electronic means;267

(e)

if the solicitor is registered in a trade or other similar public register
the name of the register, the provider’s registration number (if any) or
equivalent means of identification in that register, and details of where
the register is kept;268

(f)

if the activity undertaken by the solicitor is subject to an authorisation
scheme, details of the competent authority in the State that administers
the scheme or the point of single contact;269

(g)

where the activity is subject in another EEA state to a scheme
equivalent to an authorisation scheme, the particulars of the authority
involved or the single point of contact in that state;270

(h)

where the ROI solicitor exercises an activity which is subject to valueadded tax, the identification number referred to in section 9 of the
Value-Added Tax Act 1972 (No. 22 of 1972);271 or in NI where the
solicitor exercises an activity which is subject to VAT, the
identification number referred to in Article 22(1) of the Sixth Council
Directive 77/388/EEC of 17 May 1977 on the harmonisation of the

The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010), Article 3(2)(l); (UK) Provision of
Regulations 2009, No. 2999 of 2009, Regulation 2(k).
264
The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010), Article 22(1)(a); (UK) Provision of
Regulations 2009, No. 2999 of 2009, Regulation 8(1)(a).
265
The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010), Article 22(1)(a); (UK) Provision of
Regulations 2009, No. 2999 of 2009, Regulation 8(1)(b).
266
The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010), Article 22(1)(a); (UK) Provision of
Regulations 2009, No. 2999 of 2009, Regulation 8(1)(c).
267
The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010), Article 22(1)(a); (UK) Provision of
Regulations 2009, No. 2999 of 2009, Regulation 8(1)(c).
268
The European Union (Provision of Services) Regulations 2010 (S.I. No. 533 of 2010), Article 22(1)(b); (UK) Provision of
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laws of the member states relating to turnover taxes – Common system
of value added tax: uniform basis of assessment(a);272
(i)

as the ROI solicitor is a member of, or registered with, a regulated
profession, professional body or similar institution, the professional
title (if any) and the Member State where that title was granted;273 or
as the NI solicitor is carrying on a regulated profession, any
professional body or similar institution with which the provider is
registered, the professional title and the EEA state in which that title
has been granted;274

(j)

the general terms and conditions (if any) used by the solicitor;275

(k)

if the solicitor includes in a contract for the provision of services
contractual clauses concerning the law applicable to the contract,
details of the clauses and of the courts (if any) competent to resolve
disputes arising under the contract;276

(l)

if the provider gives an after-sales guarantee not imposed by law,
details of the guarantee;277 (though it is difficult to see how this would
apply in the case of a solicitor).

(m)

if the service provided by the solicitor is one for which the provider
has pre-determined the price, the price to be paid for the service;278

(n)

the main features of the service, if not already apparent from the
context;279

(o)

as the solicitor is required to hold professional liability insurance or a
guarantee, information about the insurance or guarantee,280 in
particular—
(i)
the contact details of the insurer or guarantor,
and
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(ii)

the territorial coverage of the insurance or
guarantee.

This, in many cases will require solicitors to provide the information in their terms of
business281 or on their website. In giving a description of a service by means of an
information document, the solicitor must ensure that the information referred to is also
included in that information document.282 A solicitor must ensure that the information
required to be given is made available or communicated:283

2.37

(a)

in a clear and unambiguous manner, and

(b)

before the terms of the relevant contract for the provision of the
relevant service are settled or, if there is no written contract, before the
service is provided.

Means of providing requires information.
A solicitor makes information available to a recipient of a service if, at the option of
the solicitor—
(a) it is supplied by the solicitor to the recipient on the solicitor’s own
initiative,284
(b) the information is easily accessible to the recipient at the place where the
service is provided or the contract for the provision of the service is
entered into,285

(c) the information can be easily accessed by the recipient electronically
through an address supplied by the provider,286 or
(d) the information is contained in an information document that the provider
supplies to the recipient, and the document gives a detailed description of
the service that the provider provides.287
2.38

Information to be supplied on the client’s request.
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At the request of a client, a solicitor must also give the following information:
(a) if the solicitor has not pre-determined the price of the service288
(i)
(ii)

the price of the service, or
if an exact price cannot be given, either the method by which
the price can be calculated so that it can be checked by the
recipient or a sufficiently detailed estimate of the price to be
paid for the service;

(b) as the solicitor is a member of, or registered with, a regulated profession289
(i)
(ii)

a reference to the professional rules (if any) that are applicable
to the provider in the Member State of establishment, and
details of how to access those rules;

(c) in the case of an ROI solicitor, information on the multidisciplinary
activities and partnerships which are directly linked to the service in question
and on the measures taken to avoid conflicts of interest;290
(d) as the solicitor is subject to a code of conduct, the electronic address at
which the code can be located and what language versions of the code are
available;291
(e) if the ROI solicitor is subject to a code of conduct, or is a member of a
trade association or professional body that provides for disputes to be resolved
by non-judicial means, details of the dispute resolution process, including how
the client can obtain details about the characteristics of, and conditions for, the
use of those means;292 and
(f)
in the case of a NI solicitor, information on other activities undertaken
by the provider which are directly linked to the service in question and on the
measures taken to avoid conflicts of interest.293
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Time records as evidence of acceptance of instructions.
In Munro Wilson -v- Olswang (a firm)294 the fact that a solicitor had recorded time
spent on behalf of the claimant in relation to a particular matter was considered in the
context of the question as to whether or not it demonstrated the creation of an implied
retainer. In the particular case, the evidence showed that 54 minutes had been
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recorded as relating to the perusal of and the replying to 2 letters received from the
claimant, (who are previously been a client of the firm) a time value of £198 being
recorded against this time. The solicitor’s evidence was that this would, in due course,
have been written off. Further instructions had been refused because the claimant had
been unable to provide a payment on account in respect of costs. Goldring J.
Concluded, in all the circumstances, that the entry of the information recorded on the
timesheets did not indicate the creation of retainer. In accordance with the firms
systems, the solicitor having spent time reading and replying to the claimant's letters,
was obliged to record that time. The decisive factor was the content of the letter in
reply in which the solicitor had made it perfectly clear that she was refusing to act.
2.40

Acting on behalf of a limited liability company.
Care must be taken in the case of the solicitor acting on behalf of a limited liability
company. A clear distinction is drawn between acting on behalf of the company on
the one hand and acting on behalf of the directors of the company on the other, as
conflicts could arise between the interests of the company and the interests of the
directors. Also, in giving advice to a company, a solicitor should not advise the
directors as to a particular course of action, but should set out all options and let the
directors make a decision. Otherwise, if the solicitor advises that there is only one
course of action available, the solicitor runs the risk of being categorised as a shadow
director of the company.295 In the case of a solicitor acting on behalf of the promoters
of the company it is necessary that there be a novation of the engagement of the
solicitor once the company is established. The promoters remain personally liable to
the solicitor for pre-incorporation expenses, including a solicitor's costs, solicitor,
unless discharged by the solicitor in consideration of the engagement of the solicitor
by the company.296 In the case of a company which goes into liquidation, the power to
engage a solicitor rests with the liquidator297 and such a power is usually granted by
the High Court on the making of a winding up order.298
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Acting on behalf of a company and its officers.
It is not unusual for solicitors to act, not only on behalf of a company, but also for its
officers. This may lead to situations of uncertainty or conflict of interest. The
obligations of a solicitor in such circumstances were considered in the case of BDG
Roof Bond Limited v Douglas,299 where the defendant firm of solicitors "habitually
acted for the claimant company" whenever it required legal advice and representation,
but in the particular case, the defendant firm of solicitors had acted for one of the two
principal shareholders. Park J. held that the solicitors had not in fact agreed on a
general retainer on behalf of the company, to act as the company solicitors on all legal
matters and every time they had acted for the company they had been specifically
instructed by the company to do so. The solicitors had no particular instructions in the
current case and so were not precluded from acting for the director. Park J. held that
this would be the case even if the company paid the bill. He said:
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"I must be realistic and recognise that in the case of a small private company
the shareholders are always likely to want their solicitors to bill a company
rather than themselves. In that way, the professional charges do not directly
hit their own pockets…"
It was held in Midland Bank Trust Company Limited v Hett, Stubbs and Kemp (a
firm)300 that there was no such thing as a "general retainer”, in the sense of a solicitor
being under an absolute duty at all times to consider all aspects of the client’s interests
generally when consulted by the client about a particular aspect of the problem.
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Conflicts of interest with the client, David v David.
The Australian New South Wales Court of Appeal case of David v David301 is a good
example of how potential conflicts may arise and how the courts will deal with same.
The case was concerned with the legal principle of solicitors’ penumbral duty - that is,
the principle that solicitors, in certain circumstances, owe duties in tort to take care to
avoid foreseeable loss to their clients, even if their contractual duties do not extend
that far.302 The case involved allegations by a client that their solicitors acted in a
situation where a conflict of interest had arisen, and in breach of their retainer, in
circumstances where the firm possessed possibly adverse knowledge in respect of
another existing client which they did not share. The case is a telling reminder for
professionals of the importance of defining the scope of their retainer prior to
commencing to act for a client, as well as the need to keep detailed documentary
evidence in respect of the conduct of the matter, issues we will examine in greater
detail later in this chapter. In this particular case, the law firm was able to rely on
detailed file notes of telephone discussions and meetings with the client, in resisting
the claim.

2.43

Background facts in David v David.
The appellants, a married couple, were introduced to Mr Karl Suleman, a well-known
investor in the Assyrian community in Australia, of which the appellants were also
members. The appellants became interested in investing in a scheme conducted by
Suleman and a related company, Karl Suleman Enterprises Pty Ltd (KSE). The
appellants retained a firm of solicitors, Dominic David Stamfords (DDS), of which
the respondents were partners, to advise on the refinancing of the appellants’ existing
borrowings to raise funds for the investment. Suleman was a major client of DDS, and
the first and second Respondents were also involved personally in commercial
transactions with Suleman and his companies. Further, at the time of the appellants’
investment, there were questions as to the legality of the investment schemes run by
Suleman with respect to the Corporations Law in Australia, on which DDS were
seeking advice from another firm of solicitors. The clients borrowed $275,000 from a
financial institution on the security of their home. They intended to use $150,000 of
the loan proceeds to invest in Karl Suleman Enterprises Pty Limited. The clients
believed that they would receive a return of $24,000 per month on their $150,000
investment. They made these bare facts known to the solicitors. Karl Suleman
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Enterprises Pty Limited made one repayment to the clients and otherwise failed to
deliver the promised investment returns. Shortly after the appellants invested, the
Australian Securities and Investments Commission (ASIC) successfully sought the
winding up of KSE, and as a result, the appellants lost their investment. The clients’
investment was lost. They were unable to meet their mortgage repayments and
subsequently defaulted on their mortgage. The clients sued the solicitors primarily in
negligence, but also alleging breach of retainer and breach of fiduciary duty.
2.44

The David v David decision at first instance.
In the original trial, the Appellants alleged that the Respondents were retained to
advise and act for them in respect of the proposed investment, and that as part of the
retainer the Appellants were advised that the investment was secure and profitable,
that earnings were the legitimate product of businesses conducted by Suleman and
that it would be prudent for the Appellants to invest in the scheme. The Respondents
denied the Appellants’ alleged scope of the retainer, asserting that it was confined to
providing advice regarding the restructuring of the Appellants’ borrowings, and in no
way included providing financial advice with respect to the investment. The primary
judge, in finding that the extent of the retainer was to provide advice regarding the
loan documentation only, preferred the reliably recorded evidence of the Respondents,
which included detailed contemporaneous notes of meetings and telephone
discussions, over that of the Appellants. The primary judge found that the
Respondents were not retained to give, nor did they give, any advice regarding the
proposed investment, and that on at least two occasions, the Appellants were advised
that they should seek independent legal advice with respect to the proposed
investment. Central to this finding was the fact that DDS were not made aware of the
proposed investment until just prior to settlement of the Appellants’ mortgage
transaction, shortly before the completion of the retainer.

2.45

The Appeal Court decision in David v David.
In the Appeal the Appellants accepted the more limited scope of the retainer, as
determined by the Court, but on appeal challenged the primary judge’s findings on the
basis that DDS had a duty to cease to act for the appellants when they became aware
of the proposed use of the funds, namely, an investment scheme controlled by
Suleman, or if DDS did not have a duty to cease to act, a more robust and clearer
statement of advice should have been provided. The Appellants alleged that their
solicitors, in their dealings with Suleman, were aware that the investment contracts
employed by Suleman may have constituted an unauthorised management investment
scheme, contrary to the Corporations Law. It was alleged that, upon becoming aware
of the proposed destination of the funds, DDS should have terminated the retainer.
The Court of Appeal found in favour of DDS, that no conflict of interest arose when
they discovered the nature of the proposed investment. The Court placed reliance on
the scope of the retainer, as determined by the primary judge, in determining that the
advice and actions required of DDS were in relation to the financing transaction only,
and were not related to the businesses of Suleman or the knowledge that DDS
possessed. Justice Allsop said:303
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“When the retainer was undertaken and through the majority of the time of its
execution, there was no knowledge whatsoever of any relationship of the
proposed use of the funds in connection with Mr Suleman. When this matter
was adverted to by the first Appellant, it did not create any inability to
continue the retainer. There was no possible conflict between the duty to the
Appellants and any interests of the Respondents. There was no conflict with
any duty owed to Mr Suleman in completing the retainer.”
2.46

The Court of Appeal found that DDS had discharged its duty to advise the Appellants
to obtain independent legal advice regarding the investment. The Court of Appeal,
accepting the solicitors’ reliable evidence, came to the conclusion that upon becoming
aware of the destination of the funds, clear advice was given to the Appellants that
DDS could not advise on any matter in respect of Suleman, and that independent legal
advice should be sought. The Appellants chose however, to ignore this advice, and
were content to continue with the investment. The Court of Appeal considered: the
solicitors were not retained to advise on the investment transaction; for the solicitors
to comment, on any informed basis, on the investment transaction required knowledge
of it - the solicitors did not have knowledge of it; the solicitors were not qualified to
give financial advice; the clients were told to obtain independent financial advice and
that it was necessary for them to do so; and the solicitors were entitled to believe that
the clients understood the advice that had been given to them. The primary judge
considered that the solicitors were not sufficiently forceful in advising the clients of
the need for independent advice because of the apparent improvidence of the
investment transaction. However, the Court of Appeal did not consider that the
solicitors could have done more than provide the advice that was given. Lastly, the
Court of Appeal considered that, in any event, if the solicitors had been more forceful
in providing advice to the clients, the clients would not have acted differently. In
short, the clients were aware of the risks involved in the investment transaction, but
were prepared to take those risks because of the lure of the high returns on offer.

2.47

David v David - Lessons for practitioners.
In any dispute involving a conflict of solely oral evidence between a professional firm
and its clients, there is always a significant risk the evidence of the client will be
preferred over that of the solicitor, in the absence of any credibility issues. It is
therefore essential that professionals protect themselves against that risk, by making
accurate and clear records of their oral dealings with clients, and to confirm important
advice and instructions in writing. Although not determinative, if a professional's oral
evidence is supported by a good contemporaneous note and/or is confirmed in writing,
it can often enable the professional's evidence to be accepted in preference to the
clients'. This can often be used to avoid any dispute from the outset, or if a dispute
does arise it will be good evidence to assist the professional to defend any claim that
follows. By obtaining detailed instructions from a client at the commencement of a
retainer, and preparing comprehensive and accurate notes and confirming instructions
in writing, in the event of any dispute professionals will be better able to determine
the scope of the retainer; and the contents of advice given and instructions received in
meetings. Professionals need to always be mindful of the importance of keeping
detailed file notes of all dealings in respect of a matter, in the event that evidence of
the performance of the retainer is required.
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Best practices in clarifying the scope of the retainer.
The following ‘best practices’ should be adhered to when preparing file notes:


the notes should be made contemporaneously during (not after) a meeting
or telephone call;
the notes should include the date, time and attendees present;
practitioners should sign off on the file note;
practitioners should reduce contemporaneous file notes to a typed version
(to avoid legibility issues), and always keep the original note on file; and
practitioners should confirm any instructions or advice given orally, in
writing.






By ensuring that these safeguards are met at the commencement of, and throughout
the performance of a retainer, costly disputes can often be avoided. The importance of
this principle was clear from the judgment of Mr Justice Peart in Whelan & Ors v.
AIB Plc. & Ors, 304 whereby it was held that the duty of care owed by the Third
Named Defendant solicitors did not extend to the information and advice given on
particular dates in question and that it would not be just and reasonable to impose a
duty of such scope on the Third Named Defendants in those circumstances. The
following items should be addressed at engagement:


The solicitor should make it very clear who is and who is not their client,
especially in multi-party situations. Whilst it may seem clear to the
solicitor that they are not acting for a particular person, that person may,
whether reasonably or not, think they are taking care of their interests.
Where a person attends or contacts a solicitor but seems reluctant or does
not seem to wish to pursue the matter, it should be very clear to them, in
writing that the solicitor does not take any responsibility for their matter
and, where appropriate, that their claim may become "statute-barred";



The solicitor should make their position very clear about responsibilities
for critical dates and set these out clearly in the terms of engagement. If a
certain action first requires the client to perform a certain task, then it
should be made very clear to the client that the solicitor cannot act until
such time as that task has been performed and the client should be notified
of any relevant deadlines;

The solicitor should be clear on what their task is and on what they are going to do
but, equally importantly, what they are not going to do. For example, where taxation
experts are necessary in a transaction, responsibility for this work should be clearly
given to the taxation expert. It is also important, where responsibilities are divided
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amongst advisers, that the solicitor does not take responsibility for tasks outside their
ambit or capability.305
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Best practices in limiting the scope of the retainer.
As well as setting out the scope of the solicitor's engagement, it is equally important
that the solicitor makes it clear to a client the limits of their retainer and when the
solicitor is no longer going to be acting for the client. A person's action may
potentially become "statute-barred" or run the risk of being struck out for delay or
want of prosecution where a solicitor is:


unable to obtain instructions from a client;



unwillling to continue to act;



in receipt of instructions from the client that they do not wish to pursue
their claim; or



in receipt instructions from the client that they wish to instruct another
firm of solicitors.

It is important in such circumstances that the solicitor writes to the client stating:

2.50



that the solicitor is no longer acting on behalf of the client;



that the claim may become "statute-barred" or be struck out for delay or
want of prosecution;



where appropriate, the exact date upon which the claim will become
"statute-barred";



the action required on the part of the client to ensure that their action does
not become statute barred.

Acting in professional negligence cases - expert evidence.
Generally speaking, witnesses are not entitled to give opinions when giving
evidence. 306 However, in professional negligence cases, it is appropriate for expert
witnesses to give opinion evidence in relation to a number of matters. Firstly, their
opinion as to what the appropriate level or standard of the duty of care is would be

305

See S.I. No. 518 of 2002. Solicitors Advertising Regulations 2002 and "Advertising Specialisms: Notice to all Solicitors"— Practice
Note, Law Society Gazette, April 2007. http://www.lawsociety.ie/Documents/Gazette/Gazette%202007/April2007.pdf
306
See: Expert Evidence - Role Duties and Responsibilities of the Expert Witness in Court Proceedings by Robert Sutherland Advocate,
http://www.google.co.uk/url?sa=t&rct=j&q=davey%20v%20magistrates%20of%20edinburgh%2C%20%5B1953%5D%20&source=web&c
d=2&ved=0CE8QFjAB&url=http%3A%2F%2Fwww.terrafirmachambers.com%2Farticles%2FExpertEvidenceRoleDutiesandResponsibilitiesoftheExpertWitnessinCourtProceedings.pdf&ei=sjIlUIfdFcWwhAegt4CwBg&usg=AFQjCNFdO0cTgLfsqZJ
cdcmylw2mduEmqQ

necessary before secondly, expressing a view as to whether, in all the circumstances,
the professional involved had failed to live up to that standard, and thirdly, even in
circumstances where the professional could be said to have lived up to that standard,
that they were negligent in following what was a flawed or defective practice. Simple
adherence to a widely accepted practice is not an answer to an allegation of
negligence, if there is some inherent defect in the practice.307 Indeed, it is incumbent
upon a solicitor acting in a professional negligence matter to obtain such an expert
opinion/report before the commencement of proceedings, unless there was some
compelling reason as to why they are unable to do so, such as that the claim would
shortly thereafter be statute barred, and that they would not be in a position to procure
such report before the expiry of the statute. It is for the court of fact to draw inferences
of fact, and then to form opinions and come to conclusions and determinations. In
order to be allowed to adduce expert evidence, the party seeking to admit such expert
evidence must prove that the expert evidence is necessary and that the person giving
the evidence is a person who is suitable to give expert testimony. It is ultimately a
matter for the decision of the court as to whether to allow such expert evidence.
2.51

As a general rule, expert evidence will be allowed in relation to all matters that are
outside the scope of knowledge and expertise of the finder of fact. The duty of the
expert witnesses is to furnish the court with the necessary empirical data or criteria to
allow for the accuracy of the conclusions to be assessed, thereby enabling the court to
form an independent judgement by the application of those criteria to the facts in
evidence. It must be cleared the court that the evidence being offered is the
independent of the expert witness, uninfluenced by the claim of the party, calling
them to give evidence.308 It is not simply a question of the expert witness indicating
what they would have done had they been placed in the position of the defendant
because "that is the very question which it is the court’s function to decide."309 The
admissibility of expert evidence concerning customs and practices in various
professions was considered in McMullen v Farrell 310 where Barron J. held that
evidence could be admitted about the nature of a solicitor's duty to his client and the
everyday practice of solicitors. He relied on the decision in Midland Bank Trust Co
Ltd v Hett Stubbs & Kemp311 which held that if there is some practice in a particular
profession, some accepted standard of conduct which is laid down by a professional
institute or sanctioned by common usage, evidence of that can and ought to be
received. In the event of there being a dispute between experts giving evidence, then it
is a matter for the court, based on the evidence before it, to decide each particular
issue, which side may be regarded as the more probable.312

2.52

To act or not to act against a colleague?
Solicitors acting in professional negligence cases should not refuse to act unless they
know the solicitor personally or there are other appropriate reasons as to why they
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should not act for the client.313 Traditionally, even where solicitors are not personally
known to each other in a given city or town, there is a convention or practice that as a
matter of professional courtesy, solicitors in the city or town where the allegedly
negligent defendant practices, will not act against them, but will refer them to another
solicitor or direct them towards the Law Society who maintain a register or panel of
solicitors who have indicated that are prepared to act against other solicitors in
professional negligence matters.314 In acting for a plaintiff, a solicitor should proceed
along the following lines:315
“Acting for a plaintiff.

2.53

(i)

Before writing a letter of claim, or issuing proceedings seeking
damages, for professional negligence, it important to assess the
strength of the case against the professional.316 It is inappropriate to
issue professional negligence proceedings without having a sufficient
expert opinion that would allow an assessment to be made to the effect
that there was a stateable case for the professional negligence so
asserted. 317 Of course a solicitor should proceed with caution in
relation to this requirement so as not to let a matter become statute
barred.

(ii)

Instruct suitable Counsel to advise on liability and quantum and to be
involved in case strategy.

(iii)

A letter should be sought from the plaintiff authorising the defendant
professional to release the plaintiff's file to their acting solicitor.

(iv)

Analysis of the professional's files.

(v)

Proof of loss is often established by independent expert evidence from
an Accountant.

(vi)

Onus on solicitor to issue proceedings before they become statute
barred.

Acting for the Defendant in professional negligence actions.
In almost all cases in which a solicitor is defending a professional, the solicitor will be
doing so upon the instruction of the professional's insurer. In such cases, a solicitor
should approach the defence along the following lines:318
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(a)

“Obtain and review the professional's entire file/paperwork in relation
to the subject matter of the complaint;

(b)

Interview the professional(s) involved in the matter and obtain their
written observations and responses to your questions. Request the
claimant's solicitor to set out the claimant's claim in as much detail at
the earliest possible opportunity (ideally before the expense of briefing
counsel and issuing proceedings has been incurred) and request the
claimant's solicitor to provide his own valuation for the claim;

(c)

Review the policy documentation to ensure that the particular claim is
one that is covered by the policy;

(d)

Obtain the view of Counsel and an expert witness where necessary;

(e)

Review the merits of the claimant's case and the likelihood of success;

(f)

Place a valuation/reserve on the claimant's case and compare with the
valuation (if any) provided by the claimant;

(g)

Advise the professional's insurer whether the case should be defended or
not;

(h)

Depending on the merits and value of the claimant's case, a decision will
then need to be made with the insurer on what strategy should be
adopted, (e.g. whether to defend or settle the claim or make a
lodgment/tender).”

It is important when defending professional negligence claims that the claims are
fully investigated, assessed and considered at the earliest possible opportunity.
Where it becomes evident at an early stage that the insured professional is likely to
be found to have breached the requisite duty of care, and that damage was suffered
as a result, for which the professional was responsible,319 insurers will normally seek
to dispose of the claim on the most economic terms possible. In most cases, where
the insured professional has probably been negligent, there will be no better time to
settle the case than in the early stages before high levels of costs ensue. It is also
important to bear in mind the strict time limits that are required in relation to the
joining of third parties to proceedings under Section 27(1) (b) of the Civil Liability
Act 1961, which Section provides:
"A concurrent wrongdoer who is sued for damages or for contribution and
who wishes to make a claim for contribution under this Part-(2)(b) shall, if the
said person is not already a party to the action, serve a third party notice upon
such person as soon is reasonably possible and, having served such notice, he
shall not be entitled to claim contribution except under the third party
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Emerald Island Assurances and Investments Ltd, Timothy Maverley and James Morey -v- Coakley Moloney Solicitors, decision of
Kearns P. 18th of January 2012, was a case where, despite the solicitor being found to be negligent, no causative loss ensued, as it was held
that even if the solicitor had given the required advice it would not have been heeded by the client.

procedure. If such third party notice is not served as aforesaid, the court may
in its discretion refuse to make an order for contribution against the person
from whom the contribution is claimed."
In seeking to join a third party "as soon as reasonably possible", such proceedings
should not be instituted without assembling and examining the relevant evidence and
obtaining appropriate advice thereon.320 Section 27 requires that a defendant proceed
with all deliberate speed prior to making any decision with regard to the issue of a
third party notice.321
2.51

Implied terms of the contract of retainer.
The Law Society Professional Practice Regulations322 require that a solicitor cannot
accept an appointment by or as solicitor for any person on the basis that he or she
would be remunerated by a fixed payment irrespective of the extent of the services
provided are to be provided by him or her a solicitor for such person, unless the
solicitor is the holder of the whole time appointment under a contract which provides
that it shall act as solicitor for such person exclusively within the State, or a defined
area within the State, in the provision of services or a defined category of services,
there being an exception in the case of a solicitor holding appointment of a state
solicitor. Lord Denning M.R. & Diplock L.J. in Parry-Jones v Law Society323 held
that every retainer must contain an implied term that the solicitor must obey the law
and in particular that they would obey the rules of conduct made under authority of
statute. In High Court Commercial Court matters the individual solicitor in the
particular firm acting on behalf of a party is required to give an undertaking to the
court to deal with the matter as a matter of absolute priority. It would be implied into
the contract of retainer that a similar undertaking is given to the client.

2.52

Implied engagement on behalf of a number of parties.
The question of the solicitor has, by implication, being engaged to act on behalf of
more than one party often arises in the situation where a solicitor has already been
instructed to act by one party and the issue then arises as to whether he or she has also
been retained to act by any other party or parties. Examples of this would be the case
of corporate clients and their shareholders and/or directors, parent companies and
subsidiaries, the corners of properties, trustees and beneficiaries, and joint-venture
parties. There may be situations where a genuine contract can be implied between the
solicitor and a party who was not the direct source of the solicitor’s instructions. This
situation was summarised by Scott LJ in Groom -v- Crocker324when he said:
“The relationship is normally started by retainer but will be presumed if the
conduct of the parties shows that the relationship of solicitor and client has in
fact been established between them".
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The test to be applied is an objective one and the retainer will only be implied where
on objective assessment the solicitor either appreciated or ought to have appreciated
that he was being instructed by the client or prospective client. In those circumstances,
the collateral contract may be implied between the solicitor and the persons or bodies
other than the individual from the solicitors received the instructions, and it is no
defence for a solicitor to argue that he had not in fact been instructed by or on behalf
of a subsequent claimant. The position was summarised by Goldring J in Munro
Wilson -v- Olswang (a firm)325 when he said:
"No such retainer should be implied for convenience, but only where an
objective consideration of all the circumstances makes it clear and implication
that "the solicitor" ought to have appreciated it".
2.54

Jewo Ferrous BV -v- Lewis Moore.
Chadwick LJ in Jewo Ferrous BV -v- Lewis Moore326 said:
"In determining the effect of what was said in the course of the conversation…
it is, in my view, helpful to recall the passage in the Scottish textbook Gloag
on Contract (2nd edition) page 7 cited by Lord Reid in McCutcheon -v- David
MacBrayne Ltd [1964] 1 WLR 125 at 128 :
“The judicial task is not to discover the actual intentions of each party; it is to
decide each was reasonably entitled to conclude from the attitude of the
other”.

2.55

Dean -v- Allin & Watts.
In Dean -v- Allin & Watts (a firm),327 the court give the following guidance:
“"All the circumstances" include the fact, if such be the case (as it is here)
that the party in question is not liable for the solicitor’s fees and did not
directly instructed solicitors. These are circumstances to be taken into account
but are not conclusive. Other circumstances to be taken into account include
whether such a contractual relationship has existed in the past, for where it
has, the court may be ready to assume that the parties intended to resume that
relationship, and where there has been such a previous relationship the failure
of the solicitor to advise the former client to obtain independent advice may be
indicative that such advice is not necessary because the solicitor is so acting".
This issue is examined in further detail below.328
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There are a number of situations where a solicitor will be instructed by a third party,
and not necessarily by the proposed client themselves. In the case of Woodward -vWolferstans (a firm)329 the solicitors were instructed by the father of the then 22-yearold claimant who was acting as a guarantor for mortgage, and received all the
instructions from her father in relation to the acquisition and mortgage on the
property. There was no contact at any time between the claimant and the defendants.
There were, not surprisingly, held to owe a duty of care to the claimant, but following
the decision in White -v- Jones330 it was held that the duty only extended to carrying
out her father's instructions and not to advising her personally about the nature of the
obligations which she had undertaken. It is not entirely clear from the case why no
contractual retainer came into existence. Even if the claimant gave no formal
instructions to the defendants she must have tacitly agreed for them to act on her
behalf when she signed the documents and permitted them to be returned to the
defendants.
2.57

Al-Sabah -v-Ali and others.
The position of the solicitor who accepts instructions on behalf of a third party was
also considered in Al-Sabah -v-Ali and others; Same -v- Brickwood and others,331 in
which case Ferris J observed that when instructions came initially from a third party,
the solicitor was under a duty to satisfy himself that the client did in fact instruct him
or her to act, that being achieved through written face-to-face meeting with the client.
Results indicated that in determining whether or not the solicitor had taken
appropriate steps in this regard the court will be influenced by professional guidance
provided to members of the profession by the Law Society. The position was
summarised by HH Judge Kolbert332 in the case of Penn-v- Bristol & West Building
Society,333 when he stated:
"In my judgement as solicitor who fails to act in accordance with [The Guide
to Professional Conduct of Solicitors] will not only fall foul of the rules of
professional conduct but, if he causes prejudice to the interests of the person
he supposes to be his client, even in doing something which it would be
perfectly proper for him to do if he were duly retained, he will be liable in
negligence."334

2.58

Regulatory obligations to confirm instructions to multiple clients.
From a regulatory point of view, where solicitor receives instructions from someone
other than the client, or is instructed by one client on behalf of a number of parties, the
solicitor is required to confirm that all of the clients agree with the instructions given,
before proceeding.335 It stands to reason that if instructions are being taken from more
than one person, but transmitted through only one person, then there is a risk that the
instructions have not been transmitted correctly or that any advice has not been
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received and properly understood, thereby exposing the solicitor to the risk of a claim
from a client that he or she was acting without authority and that one or more of the
clients had been inadequately advised. Examples would be the case of Penn-v- Bristol
& West Building Society336 where there was a claim by wife that she was not bound
by the charge forged by the husband, or the case of Mortgage Corporation -vShaire,337 a spouse would lose a claim for an order for sale by a bank to enforce an
equitable charge created by a husband's forgery, the solicitors in each case been joined
as parties. Similarly, if the solicitor knows or has reasonable grounds to believe that
any instructions were given under duress, and he or she must not act until satisfied
that the instructions actually reflect the client's wishes. 338 In the case of suspected
duress or undue influence the solicitor, in accordance with the Law Society's Guide to
Professional Conduct should ensure that the client is seen alone. Failure to do so could
result in the solicitor being held negligent, as occurred in the case of Johnson -vBingley, Dyson and Furey.339
2.59

Instructions and payment through a third party.
The position of a solicitor, acting for one party in litigation, on the instructions of
another, was considered by the UK Court of Appeal in the case of Adams -vImproved Motor Coach Builders Ltd. 340 The claimant Adams was entitled to legal
support from his trade union in relation to a dispute which he had with his employer
and the union instructed solicitors to act for him. There was no formal retainer as
between the claimant and the solicitors and was no agreement that he would be liable
for the costs. The solicitors assumed that the union would be paying the costs. The
claimant won the action and the defendant solicitors then sought an order for the costs
from the defendant. The defendant argued costs could not be awarded to the claimant
because the claimant was under no liability to pay the solicitors. It was held that:
"When once it is established that the solicitors were acting for the claimant
with his knowledge…, it seems to me that he became liable to the solicitors for
costs, and that liability would not be excluded merely because the union also
undertook to pay the costs. It is necessary to go further and prove that there
was a bargain, either between the union and the solicitors, or between the
claimant and the solicitors, that under normal circumstances with the
claimant to be liable for costs".341
The foregoing extract from the judgement in the Adams case above was cited with
approval by Viscount Dilhorne in Davies -v-Taylor (No. 2).342
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In the case of Lewis -v- Averay (No. 2), 343 the appellant had been funded by the
Automobile Association. The respondent was legally aided by the Legal Aid Board.
The appellant won this case but the Legal Aid Board opposed the appellant’s claim
for costs arguing that the AA, and not the appellant, had in fact instructed the
solicitors and therefore incurred the liability in respect of costs. The Court of Appeal
rejected this argument Lord Denning MR saying that the appellant had legal
responsibility, albeit that he may have been entitled to an indemnity in relation to the
costs. The position was sufficient to satisfy the requirement that the costs were
"incurred by him."344
2.61

Acting on the instructions of insurers.
The nature of the dual retainer and its implications is examined in greater detail in
Chapter 5. The extent of a solicitor’s obligations when acting on the instructions of an
insurer were considered in the case of Groom -v- Crocker.345 The claimant had been
the defendant in an action arising out of a road traffic accident. The claimant's motor
insurer instructed solicitors (the defendant) to act for the claimant and action. The
relevant policy included a clause which allowed the insurer "absolute conduct and
control of all or any proceedings against the insured". It was accepted by the
claimant's insurer and the insurer of the co-defendant the full responsibility for the
accident lady with the co-defendant. However, after agreement with the insurers, the
solicitors admitted negligence on the part of the claimant and judgement was given
against him. His insurer paid in accordance with this agreement. After the claimant
found out what had been done by the solicitor in his name, the claimant brought
proceedings against the solicitor alleging breach of duty and libel. Sir Wilfred Greene,
MR, summarised position as follows:
"The duty on the solicitor to the assured for whom he is to act cannot of
course be the same as that which arises in the ordinary case of solicitor and
client, where the client is entitled to require the solicitor to act according to
his own instructions. The whole object and usefulness of these provisions
would be defeated if the assured were entitled to interfere with the conduct of
the proceedings in that way. He assured in my opinion is not entitled to
complain of anything done by the solicitor upon the instructions, express or
implied, of the insurers, provided it falls within the class of things which
insurers are, as between themselves and the assured, entitled to do under the
terms of the policy when properly construed…
… The right given to the insurers [under the policy] is to have control of
proceedings in which the anti-assured have a common interest – the insured
because he is the defendant and the insurers because they are contractually
bound to indemnify him. Each is interested in seeing that any judgement could
be recovered against the assured shall be for a smaller sum as possible… The
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effect of the provisions in question is, I think, to give to the insurers the right
to decide upon the proper tactics to pursue in the conduct of the action,
provided that they do so in what they bona fide consider to be the common
interest of themselves and the assured…"
2.62

Dual liability of the insured and the insurer.
The effect therefore is that where an insurer instructed solicitors to act on behalf of the
insured the relationship of solicitor and client is created between the solicitor and the
insured, the insured thereby becoming liable to pay the in solicitors costs, even if the
insurer is also liable for those costs.346 The decision of Phillips J. in Cox -v-Bankside
Members Agency Ltd 347 support this proposition that where insurers conduct the
insured’s claim the solicitors instructed by the insurers act for the insured. The costs
are therefore properly deemed to be incurred by the insured. The conclusion to be
drawn from the foregoing cases is that a solicitor will be regarded as an obligation to a
party, even if the instructions on behalf of the party received through a third party and
even if payment in respect of those instructions is to be received from that third party.
If this were not the case, then the represented party would be in the unfavourable
position of having a potential liability for costs without the advantage of an actual
retainer with the solicitor.

2.63

An implied retainer.
A retainer can arise by implication and will be implied, even in the absence of a
written retainer, if the conduct of the parties shows that the relationship of solicitor
and client did in fact exist between them.348 Whether such a retainer is to be implied
will depend on an objective analysis of facts in each given case. Factors which would
be likely to be of relevance would include whether or not the prospective client
communicated directly with the solicitor, was to or did in fact pay any of the
solicitor’s fees, and whether there was a previous solicitor client relationship.349 In
Groom -v- Crocker350 the principle was stated as follows:
"a contractual relationship of solicitor and client will… be presumed if it is
proved that the relationship of solicitor and client de facto existed between a
solicitor and another person. Upon proof of that kind it would not be
necessary to prove, when, where, by whom or in that particular words the
agreement of retainer was made… The de facto relationship… has to be a
necessary and clear inference from the proven facts before retainer will be
presumed".351
In Munro Wilson -v- Olswang (a firm)352 Goldring J. applying the principle in Searles
-v- Cann and Hallett,353 found that it was the settled law that a retainer should not be
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implied for the purposes of convenience. A retainer should be implied only when
objective consideration of all the circumstances of the case make it clear that an
implication was appropriate and where a solicitor ought to have appreciated the facts.
A retainer can also be ratified, where no authority existed at the time of the
commencement of an action by a solicitor. In Culhane v O'Maoileoin354 an action was
commenced by a solicitor without any authority from the plaintiffs. However, they
subsequently participated in the action and were therefore taken to have acquiesced in
the commencement of the action. The client cannot seek to adopt part only of a
previously unauthorised action and if the client ratifies the action in part, then the
client would be deemed to have ratified the whole of the transaction.
2.64

Retainer by estoppel.
A client may be estopped from denying the existence of a retainer where it arises by
means of an agency by estoppel. If a client, by the word or deed, represents or permits
to be represented and understood that another person is his or her solicitor, then they
will not be permitted to deny that the solicitor is very agent with respect to anyone
who deals with the solicitor in good faith, on the basis of that representation. The
client will be estopped from denying the agency of the solicitor or that the contract of
retainer exists between them. Whether an actual contract of agency comes into
existence between the client and the solicitor will depend on the agreement of the
solicitor. Also, in litigation matters, a solicitor may come on record as appearing for a
particular party to legal proceedings. Indeed, a solicitor retained to conduct litigation
on behalf of a client must place his name in the record as the solicitor for the party
whom he represents in the action.355 Estoppel can arise because the solicitor on record
is taken as representing the client whether or not he has, in the meantime, discharged
himself or has in fact been discharged by the client of the solicitor. Until such time as
the solicitor comes off record, it is implied that all documents which require to be
served on the party may be served on the party’s solicitor and will be deemed to have
been validly served if served while the solicitor remains on record. Any solicitor who
has discharged himself from the retainer, or who has been discharged, should take
steps to remove their name from the court record by making an application seeking
liberty to come off record.

2.65

The importance of documenting and clarifying the nature and extent of the
retainer.
The importance of clarifying the nature and extent of the solicitor's retainer and
authority can be seen given when one examines cases of conflict between solicitors
and clients as to instructions given. Lord Denning in Griffiths v Evans, 356 in
commenting upon the previous practice of courts where more weight was attached to
the word of the client than the word of the solicitor when determining the existence,
nature and extent of the contract of retainer, said:
"On this question of retainer, I would observe that word there is a difference
between a solicitor and his client on it, the courts have said for the last
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hundred years or more of the word of the client is to be preferred to the word
of the solicitor, or, at any rate, more weight is to be given to it:… The reason
is plain. It is because the client is ignorant and the solicitor is, or should be,
learn it. If the solicitor does not take the precaution of getting a written
retainer, he has only himself to thank for being at variance with this client
over it and must take the consequences."
2.66

Mackie v Wilde.
In Mackie v Wilde,357 the plaintiff obtained judgment in the High Court against the
first and second defendants. The second defendant obtained an order setting aside the
judgment insofar as it affected him on the grounds that he had never retained Mr.
Dorrian, the solicitor who purported to act for him or instructed him to consent to him
being joined as a defendant and that he had been unaware that he was a party to the
action. Mr. Dorrian applied to have the latter order vacated. He alleged that he had
been retained by the second defendant and that he had received instructions from him
at all relevant times. Counsel on behalf of the second defendant argued that a solicitor
must obtain a retainer in writing and where there is a dispute between a solicitor and a
client as to the existence of a retainer, in the absence of any written evidence, the
court was obliged to prefer the evidence of the client to that of the solicitor. Morris J.
considered the proposition that the word of the client must always be taken over that
of the solicitor as a matter of course as "unconstitutional, impractical and offensive"358
as such a proposition would presuppose that the evidence of the client, no matter who
they were, should always be accepted by the court in preference to that of the
solicitor, who is an officer of the court. He said:
“I now turn to deal with the law which has been drawn to my attention by
counsel on behalf of the second defendant. Counsel has referred me to a line
of authorities which start with Allen v. Bone (1841) 4 Beavan 493 and extend
to Griffiths v. Evans [1953] 1 W.L.R. 1424. It was submitted by counsel that
these cases are authority for the proposition that the obligation which is
imposed on a solicitor to get a retainer in writing from a client is such that if a
solicitor fails to do so and if subsequently the client disputes the terms of the
retainer, then the client's evidence must be accepted by the court in preference
to that of the solicitor. The proposition is put in the following passage from the
judgment of Denning L.J. in Griffith v. Evans at p. 1428:"On this question of retainer, I would observe that where there is a difference
between a solicitor and his client upon it, the courts have said for the last
hundred years or more that the word of the client is to be preferred to the
word of the solicitor, or, at any rate, more weight is to be given to it. The
reason is plain. It is because the client is ignorant and the solicitor is, or
should be, learned. If the solicitor does not take the precaution of getting a
written retainer, he has only himself to thank for being at variance with his
client over it and must take the consequences."
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I have not been referred to any Irish authority on this point nor do I believe
that one exists and this does not surprise me for I do not believe that this
proposition would be accepted as correct in the courts in this jurisdiction. Not
only do I reject this as a statement of the law but I find the suggestion that it
should be the law to be unconstitutional, impractical and offensive. It would
be unconstitutional in that it would be a failure to deal with all persons
equally before the law. It would be impractical in that frequently in the
urgency of transacting business, say in District Courts, a written retainer may
be impossible. It is offensive in that it presupposes that the evidence of the
client, no matter who, is to be accepted by the court in preference to any
solicitor, an officer of the court.
Accordingly, I see no obligation at law to prefer the evidence of the second
defendant to that of Mr. Dorrian, simply because there is not a retainer in
writing.”359
2.67

The importance of a written record of instructions.
In Westlake -v- JP Cave and Co.360 it was observed that:
"This case suffers, as do many such from the first defendant's solicitor’s
failure to ensure that the original retainer was recorded in writing, and sent to
the client or to keep a full attendance note of the initial meeting…."
In Reeves -v- Thrings and Long (a firm) 361 the solicitor's credibility was greatly
enhanced in the eyes of the court by the fact he was able to produce notes he had
made for the relevant part of the meeting with the client in which he had stressed, by
underlining twice, the word "access" a something about which he had cut the client.
Accordingly, a clear, comprehensive and thorough attendance note can help to play an
important part in helping the court to consider how conscientious or otherwise the
solicitor was in all the circumstances. In Hurlingham Estates Ltd -v- Wilde &
Partners 362 a contentious issue arose as to whether or not there had been specific
agreement between the claimant and defendant solicitors during the meeting at which
the solicitors received their initial instructions that they would not advise on the
financial and taxation implications of the transaction. Lightman J. considered it to be
"remarkable" that there was no written record of the purported agreement between the
solicitor and client, purporting to restrict the solicitor’s duties, holding that such an
agreement "must plainly, if it is to have any legal effect, be clear and unambiguous".
In the circumstances of the case, the court held that the solicitors ought to have
advised on such matters or should have advised as to the need to obtain such advices,
if there were not to be provided by the solicitor. Consequently, the client needs to be
fully informed of the restricted reliance that they may place on the advices of the
solicitor, in the Hurlingham Estates case, because of the particular solicitor’s lack of
particular knowledge and competence. In such cases a client might be better advised
to safety advice is of an alternative solicitor who would not have to play such a
limitation on the duties and services.
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2.68

The detailed nature of attendance notes regarding instructions.
As to the importance of the detail of attendance notes, Lightman J in the Hurlingham
Estates case said:363
"Common sense requires that all these matters should be recorded in
attendance note of the meeting where they are discussed and agreed, and
should subsequently be recorded in a letter to the client. The letter is required,
not merely to evidence support has been agreed, but to ensure that, after
receipt of the letter, the client can consider (and discuss with others) the
position and its implications away from, and free from any constraints
imposed by, the presence of the solicitor. These are elementary precautions to
ensure that the client gives a fully informed consent to a potentially
disadvantageous arrangement when there is an obvious potential conflict
between the interest of the solicitor (in retaining his clients work) and the
client (in obtaining the best, or at least competent, service and advice)…"

2.69

The extent of the solicitor's retainer.
Essentially, the retainer of a solicitor is a contract whereby, in return for the offer
from a client to employ him or her, a solicitor, either expressly or by implication,
agrees to undertake certain obligations.364 In the main, the scope or the extent of the
solicitor's retainer is determined by the contractual obligations that a solicitor agrees
to undertake, subject to any implied duties or obligations. The relationship is
governed by the principles of contract and the law of agency. Oliver J. In Midland
Bank Trust Co Ltd v Hett, Stubbs Kemp (a firm)365 said:
"The extent of his duties depends on the limits in terms of that retainer and
any duty of care to be employed must be related to what is instructed to do."
a view approved by Gibson LJ in National Home Loans Corp plc v Giffin Couch &
Archer (a firm).366 The contractual and consensual nature of the contract of retainer,
allows the solicitor (subject to the legal aid exemption mentioned above) to either
accept or decline instructions from any given client, subject only to the laws on
discrimination. Furthermore, the solicitor’s authority to act for and on behalf of the
client arises from the contract of retainer, and is subject to any limitations in that
regard. It is therefore important that the solicitor would seek, as a matter of good
practice, to establish, as a matter of certainty, in writing, the exact terms of their
instructions, obligations, authority and retainer. For example, a solicitor should,
whenever possible, seek to obtain instructions in relation to a settlement, in writing,
from their client. This however, may not always be possible, particularly in urgent
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situations.367 Where a solicitor proposes to give an undertaking on behalf of a client
an irrevocable written authority in favour of the solicitor and an irrevocable retainer of
the solicitor by the client should be obtained. 368 The existence of such irrevocable
authority and retainer will avoid any dispute arising as to the authority of the
solicitor.369
2.70

Defining the extent of instructions.
The client’s instructions may lack a certain degree of clarity and precision, the client
usually presenting the nature of the problem, and it being the function of and indeed
the obligation of the solicitor to clarify the legal remedy available, and to confirm
instructions in relation to commencing any action necessary to achieve that legal
remedy. It was held by Laddie J. in the case of Credit Lyonnais SA v Russell Jones
and Walker,370 that the first step to be undertaken in determining the extent of the
duties owed by the solicitor was to construe the terms of the instructions given by the
client and accepted by the solicitor. Russell Jones & Walker were instructed to act for
Credit Lyonnais in relation to Credit Lyonnais exercising a break clause in a lease.
The exercise of the break clause was dependant on compliance with a number of
conditions including giving six months prior written notice and payment of £11.5k
before the termination date. The solicitor assigned to the matter was a corporate
lawyer, not a property lawyer. In accordance with Credit Lyonnais's instructions, he
served a notice of termination in time and received acknowledgement from the
landlords. He then passed the matter back to Credit Lyonnais to deal with the
termination payment. He did not advise Credit Lyonnais of the importance of making
the termination payment before the termination date. Credit Lyonnais failed to make
the payment before the trigger date and the landlord refused to accept late payment or
to accept that the lease was at an end. The judge concluded that an experienced
property lawyer who read the lease would have appreciated that the requirement to
make the termination payment before the termination date was a condition precedent
and that time was of the essence. The individual who dealt with the matter at Credit
Lyonnais was not a lawyer and there was no reason for the solicitor to be confident
that Credit Lyonnais did not need warning about this issue.

2.71

The usual practice of the solicitor regarding attendance notes.
Henry Ansbacher & Co Ltd -v- Binks Stern (a firm)371 is an example of a case where
the court made a detailed enquiry as to the usual practice of the solicitor regarding
attendance notes. Occasionally a court may view with suspicion the creation of an
attendance note, where this is not the solicitor’s usual practice. In this particular case,
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it was not the usual practice of the defendant's solicitor to make attendance notes. He
did however choose to do so in circumstances where he was later alleged to have been
complicit in a fraud. At first instance the judge concluded that the creation of the
attendance note "was not the action of a man trying to hide or falsify what he is
doing", but the Court of Appeal considered that it was an equally tenable prospect that
the note had been prepared because the solicitor and greater knowledge of the
potential deception than he subsequently admitted. One can easily see therefore how a
very thorough comprehensive and detailed attendance note in one instance, which is
in stark contrast to all other (brief) attendance notes on a solicitor’s file, might be
viewed with suspicion. It might however be explained by the importance of the matter
recorded.
2.72

No such thing as a general retainer?
That there is no such thing as a general retainer imposing a duty to consider all
aspects of the client's interest whenever the solicitor is consulted was more recently
confirmed by the UK Court of Appeal in Regent Leisure Time Limited v Skerrett. 372
As was held by Sir Peter Gibson LJ in that case:
“In any solicitor's negligence action it is crucial to identify the scope of the
retainer, for whom the solicitor is retained to act and in respect of what
matters”… There is no such thing as a general retainer imposing a duty to
consider all aspects of the client's interest whenever the solicitor is
consulted."373
In short, the Courts will be slow to extend the role of the solicitor:
“from that of … solicitor acting on … instructions to that of … commercial
adviser, or to that of … insurer against … commercial misjudgement”.374
As it was expressed by Rimer J. in The Football League Ltd v Edge Ellison:375
“Is the solicitor supposed to review the whole range of commercial
considerations that underlie a particular deal, work out which ones he is
concerned the client may not have given sufficient thought to and remind him
about them? In my judgment the answer is no”.
In 2000 The Football League Limited which owned the broadcasting rights to matches
played by member clubs, licensed the television rights to ONdigital for three years.
After only one year ONdigital went into administration still owing a substantial part
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of the £315m licence fee. ONdigital was a subsidiary of Carlton Communications Plc
and Granada Media Plc. The Football League Limited failed in a High Court claim
which sought to establish that Carlton and Granada were guarantors of ONdigital's
liabilities. The Football League Limited then sued its solicitors, Edge Ellison, alleging
negligence for failure to obtain The Football League Limited's instructions as to
whether it wished to ask for guarantees from Carlton and Granada. The Football
League Limited had operated through a specially established commercial committee,
whose members had considerable commercial and business expertise. Edge Ellison
were given no express instruction to consider or advise on parent company
guarantees. There could only be an equivalent implied term in the retainer if the
circumstances warranted it. The court concluded that the committee had made a
commercial judgment that they were prepared to contract with ONdigital alone,
knowing that Carlton and Granada stood behind it. It was no part of Edge Ellison's
duty to prompt the committee to focus its collective mind on the question of
ONdigital's solvency or whether security might be sought.
2.73

Midland Bank Trust Co Ltd v Hett, Stubbs.
In the above-mentioned case of Midland Bank Trust Co Ltd v Hett, Stubbs Kemp (a
firm),376 Oliver J. stated that courts should be reticent about imposing obligations on
solicitors gone beyond the scope of what they were requested or had undertaken to do,
stating that:377
"[Counsel for the claimant] sought to rely upon the fact that Mr Stubbs was
Geoffrey’s solicitor under some form of general retainer imposing a duty to
consider all aspects of his interest generally whenever he was consulted, but
that cannot be. There is no such thing as a general retainer in that sense. The
expression "my solicitor" is as meaningless as the expression "my tailor" or
"my bookmaker" in establishing any general duty apart from that arising out
of a particular matter in which his services are retained. The extent of his
duties depends upon the terms and limits of that retainer and any duty of care
to be implied must be related to what he is instructed to do... No doubt the
duties owed by a solicitor to his client are high, in the sense that he holds
himself out as practising a highly skilled and exacting profession, but I think
that the court must beware of imposing upon solicitors… duties which go
beyond the scope of what they are requested and undertake to do. It may be
that a particularly meticulous and conscientious practitioner would, in his
client's general interests, take it upon himself to pursue a line of enquiry
beyond the strict limits comprehended by his instructions. But that is not the
test. The test is what the reasonably competent practitioner would do having
regard to the standards normally adopted in his profession”.
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2.74

A general retainer - Bell -v- Peter Brown & Co.
The courts will, where the circumstances warrant it, hold that a general retainer exists.
In the context of limitation, it is often argued that the solicitor who accepts
instructions to act for a client comes in a continuing duty either to put right a mistake
or to inform the client that the mistake has been made in the first place. In the case of
Bell -v- Peter Brown & Co.,378 Mustill LJ said:
"Certainly, a solicitor may have a continuing retainer from his client and no
doubt there are retainers which require the solicitor to be constantly on watch
for new sources of potential danger and to take immediate steps to nip them in
the bud.”
In the particular case, it was held that the solicitor would fail to register appropriate
entries at the land Registry on behalf of his client did have a continuing duty to his
client, in contract. Whether or not the solicitor’s retainer in any particular case, would
continue in this way, would depend on the precise circumstances of the individual
case. Whether the retainer continues has to be distinguished from the question of
when the solicitor might have committed a breach of the retainer as result of which
cause of action would arise.
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Chapter 3 –
The Conduct of the Contract of retainer.

3.1

Instructions for the benefit of third parties –privity of contracting parties.
While Donoghue v Stevenson1 established a duty of care in negligence to a previously
unimagined range of victims, it still required that before compensating those who
suffered economic loss, it had to be shown that such loss flowed directly from injury
or damage to property that was consequent on the negligent act of another. The
general principles established in that case were not applied to liability for economic
loss arising from negligent advice or information for fear of exposing professionals to
"liability in an indeterminate amount for an indeterminate time to an indeterminate
class".2 However, the restriction of compensation for economic loss to those who had
suffered injury or damage to physical property was lifted by the House of Lords in
Hedley Byrne v Heller & Partners.3 Consequently, it then became necessary for one to
consider also could be affected by one's actions generally. The Irish High Court in
Securities Trust Ltd v Hugh Moore & Alexander Ltd,4 accepted the principles of
Hedley Byrne, but could not accept that the "defendant owed a duty to the world at
large".5 It is not unusual to find a solicitor has been instructed by one party where the
instructions are intended to be for the benefit of a third party. A duty to that third
party could then arise as a result. A simple example is where someone makes a will,
instructing the solicitor to draft a will intended to benefit the nominated beneficiaries.
However, one of the most important Irish cases on law of privity is that of Murphy -vBrower.6 Here the court clearly stated that, “no stranger to the consideration can take
advantage of a contract, although made for his benefit”.7 This was the clear position
of Irish law for many years, though most EU countries, including the United
Kingdom, had reformed their law in this area. In White -v- Jones,8 the UK House of
Lords reinforced the general rule that a professional person owes a duty of care only
to the client, damages only being recovered by a contracting party. There are several
exceptions to the rule including among others: agency, trusts, assignment, tort
(including professional negligence and pure economic loss), and contracts for the
benefit of a spouse or a child, consumer law,9 negotiable instruments, employment
law, company law10 and covenants running with the land.11
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3.2

The Trust Exception.
Initially, in order to overcome the problems which were arising, equity intervened to
create the trust exception. According to Drimmie -v- Davis,12
“[t]he equitable rule was that the party to whose use or for whose benefit the
contract has been entered into has a remedy in equity against the person with
whom it was expressed to be made. The Court will deem the latter a trustee for
the former, and would compel him to execute his trust according to the
apparent intention of the contracting parties.”
though as Barrington J. pointed out in Cadbury Ireland Ltd v Kerry Co-Op
Creameries Ltd.13 the Court would not enforce a trust as an exception to the law of
privity, where it is no more than a commitment to enter into honest negotiations and
not a commitment to create a trust in favour of the third party. The Law Reform
Commission in its Report14 pointed out that this trust exception had been much
criticised as a ‘cumbrous fiction’ and that increasingly courts were reluctant to use the
trust as an exemption from the rule except when it is the very clear intention of the
parties. The creation of the trust created much broader duties than would otherwise be
available under the contract but which are enforceable under the law of trusts; this
included, inter alia, the creation of special duties for the trustee and the inability to
rescind or vary the contract without first consulting with the third party beneficiaries.
The need to change the law to allow parties to a contract to benefit third parties
without the creation of a trust was clear.

3.3

The basis of claim by the third-party beneficiary.
Whereas the obvious basis of a claim against a lawyer may arise in contract, most
modern claims are framed in negligence. Obviously, the duty of care is primarily
owed to the client, but it may extend to persons for whom the lawyer, in effect,
undertakes to act professionally whether with or without reward for others, such as the
beneficiaries under a will,15 or the purchasers of property.16 It may arise in the giving
of advice, the selection of counsel, acting on counsel’s advice and the conducting of
conveyances and other transactions. In Roche -v- Peilow,17 the Supreme Court, in this
regard, endorsed the professional negligence standard set out in O’Donovan v Cork
County Council.18 Under the tort of negligence, if the duty of care is breached, third
parties who stood to benefit would be able to sue under the original contract. Though
the law is unclear as to whether this exists in the case of pure economic loss 19 in other
areas such as professional negligence it is granted. A good example of this is Ward -vMcMaster20 where a negligent builder was held liable to the subsequent purchasers of
a house, or Wall -v- Hegarty21 in the case of a solicitor held liable to the beneficiaries
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of a will. A third party may seek to rely on the tort of negligence when they suffer an
injury and/or financial loss because of the negligence of a professional such as a
solicitor, doctor or auditor. The absence of a contract with the professional will not
prevent such a claim, provided the other requirements of an action in negligence are
met.
3.4

Families of the client.
Eric Whitehead and David McLeish v Barrie Searle and Hibbert Powell and Newton22
concerned a claim brought against a firm of solicitors alleging that a medical
negligence claim had been “under settled”. In the underlying action, the mother of a
child born with a medical condition which had not been diagnosed through ante natal
scans sued the Health Authority. The defendant firm represented her. It took many
years for the case to come to trial and shortly before trial the mother committed
suicide. The action was taken over by the child's father. The Health Authority applied
to strike out the claim for want of prosecution. Shortly before the application to strike
out was to have been heard the claim settled for £20,000. Subsequently, the father and
child sued the solicitors on the grounds that they had been negligent in not having the
case ready for trial well before the mother's death and that had they done so, she could
have claimed for her own pain and suffering and for the extra costs of bringing up the
child. The Court found that a reasonably competent solicitor would have had the case
ready for trial well before the time when the mother died, so that the solicitors were
liable. The Court did not, however, allow separate claims by the father and child for
the child’s transport, accommodation, care and related costs. It held that whilst acting
for the mother, the firm did not owe duties to consider possible claims which might be
brought by the father or the child.

3.5

Children of a deceased client.
In Reader and Others v Molesworths Bright Clegg23 the courts considered the
solicitor's duty of care towards children of a deceased client. Mr Reader instructed
the Defendant solicitors to pursue a claim for personal injuries, (including
psychological damage), after a traffic accident. Sometime after proceedings were
commenced, Mr Reader committed suicide. On hearing of his death, the Defendant
firm discontinued the proceedings. Mr Reader's children contended that the
discontinuance, without the agreement of Mr Reader's executor, meant that the
solicitors had denied Mr Reader's Estate a claim and had meant that they, (the
children), could not bring dependency claims under the Fatal Accidents Act. The
solicitors admitted that they ought to have obtained instructions from the executor but
denied that they owed a duty of care to Mr Reader's children and that the
discontinuance had caused them any loss. The children argued that they were in a
similar position to the disappointed beneficiaries in White v Jones.24 The Court of
Appeal disagreed and found that the solicitors owed the children no duty of care in the
absence of a retainer. The children could have pursued a claim against the driver of
the car which had injured their father but had chosen not to.
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3.6

Disappointed legatees under Wills.
In White v Jones25 two daughters of 78 year old Mr White sued Mr Jones for failing to
follow their father's instructions when drawing up his will. Mr White and his
daughters had fallen out briefly and he asked the solicitor to cut them out of the will.
Before he died, they resolved their problems. He asked Mr Jones to change the will
again so that £9,000 would be given to his daughters. After he died, with the will still
the same, the family would not agree to have the settlement changed. The question
was whether Mr Jones could be sued instead. Lord Goff held with a majority of three
to two in the House of Lords that the daughters would be able to claim. Influenced by
the idea that solicitors may escape the consequences of not doing their job properly,
he said that a special relationship existed between the daughters and the solicitor and
that Mr Jones had assumed a responsibility towards them. This was so even though
there was (1) no contract between them (2) no fiduciary relationship (3) this was what
is often known as "pure economic loss".

3.7

Disappointed witnesses to wills.
Ross v. Caunters26 holds that lawyers can owe a duty of care both to their clients and
to third parties who suffer loss or damage. In that case, the solicitors failed to prevent
a beneficiary from attesting the will. They admitted negligence but denied that they
were liable to the claimant, contending:
(i) that a solicitor was liable only to his client and then only in contract and
not in tort and could not, therefore, be liable in tort to a third party,
(ii) that for reasons of policy, a solicitor ought not to be liable in negligence to
anyone except his client, and
(iii) that in any event, the Plaintiff had no cause of action in negligence
because the damage suffered was purely financial.
Applying the principles in Hedley Byrne & Co Ltd v Heller & Partners Ltd 27 and
Donoghue v Stevenson28 a solicitor who is instructed by a client to carry out a
transaction that will confer a benefit on an unidentified third party owes a duty of care
towards the third party in carrying out that transaction, in that the third party is a
person within his direct contemplation as someone who is likely to be so closely and
directly affected by his acts or omissions that he can reasonably foresee that the third
party is likely to be injured by those acts or omissions. This was confirmed in White v
Jones29 which applied Caparo Industries plc v Dickman30 holding that there is a close
and direct relationship characterised by the law as proximity or neighbourhood; and
the situation is one where it is fair, just and reasonable that the law should impose the
duty of the given scope upon the one party for the benefit of the other. In Carr-Glynn
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v Frearsons31 a distinction was drawn as the solicitor admitted uncertainty as to
whether the will as drawn would be effective. The testatrix undertook to seek out the
information needed to clarify the issue. She died more than three years later without
verifying the will. White v Jones was distinguished because the testatrix had assumed
the duty of care, but the court was critical of the failure of the solicitors to send a letter
of reminder. The case law also indicates the necessity for firms of solicitors to keep
detailed attendance notes.
3.8

The position of legatees in Ireland – Wall -v- Hegarty.
In Wall -v- Hegarty32 it was decided that a person expecting £15,000 in a will that
turned out to be invalid could sue the solicitor who negligently drew up the will, even
though they had not entered into a contract with the solicitor. The plaintiff was the
executor named in the will which was improperly attested and consequently was
ineffective. He sought to recover damages from the defendant firm of solicitors who
prepared the will, without the presence of both witnesses at the time that the testator
signed the Will, the signature of one of the witnesses being added subsequently. The
plaintiff's claim was for the legacy to which she was personally entitled and for the
expenses incurred in attempting to prove the will. Barrington J. in giving judgement
for the plaintiff held that:
"… A solicitor does owe a duty to legatee named in a draft will, to draft the
will with such reasonable care and skill so as to ensure that the wishes of the
test is are not frustrated and the expectancy of the legatee defeated through
lack of considerable care and skill on the part of the solicitor”.

3.9

31

The basis of the decision was that the duty owed to a disappointed legatee was
consistent with the duty ought to the testator.33 There was a relationship which was
sufficiently proximate between the parties and was a reliance on the professional care
and skill of the solicitor. It was for the held that any loss suffered as a result of the
failure of the will was not too remote to be recoverable as damages and it was
foreseeable that the executor would seek an attempt to have the will admitted to
probate. Consequently, the costs of attempting to prove the will were recoverable. The
costs incurred by the executor, prior to being put on notice of any irregularity, (the
will on the face of it, having two witnesses, and appearing to be proper and regular),
flowed from the solicitor’s lack of care and were therefore to be recoverable by the
plaintiff in his capacity as executor. Alternatively, Barrington J. held that the costs are
recoverable under the Hedley Byrne34 principle of negligent statement, in that the
solicitor failed to draw the executor's attention to the fact that the will was not
properly attested when the executor sought to have the will admitted to probate.
However, where the solicitor is engaged by a testator in the preparation and execution
of a subsequent will, the solicitor does not owe a duty of care to those who had
expectancies under the earlier will.35 Consequently, where the later will was
successfully challenged in probate proceedings, the beneficiaries under an earlier will
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could not look to the solicitor for the monies expended by the estate in defending the
probate action, no independent remedy existing major beneficiaries of the earlier will.
3.10

The House of Lords decision in White v- Jones.
The House of Lords in the UK reached a similar decision to the Wall -v- Hegarty
decision, in the case of White v- Jones.36 The House of Lords reinforced the general
rule that a professional person owes a duty of care only to their client. In contract,
damages could only be recovered by the contracting party. The Lordships did
however acknowledge that historically, certain limited exceptions had been
established. In the White -v- Jones case an additional category of exception was
therefore recognised: where the contract between the testator and the solicitor required
the solicitor draft a will, this could give rise to a tortious duty of care owed to the
third-party legatees. In the absence of this exception being allowed, justice, it was felt,
would not be achieved as the testator had suffered no loss and the person who had
actually suffered the loss was not a party to the contract and therefore would have no
basis for the claimant contract. The House of Lords therefore constructed a remedy
using the principle established in the case of Hedley Byrne & Co -v- Heller and
Partners Ltd,37 by finding that the solicitor had assumed responsibility not only to this
client but also to the intended beneficiaries, who could then recover for their
economic loss.

3.11

The decision in Carr-Glynn -v- Frearsons.
In Carr-Glynn -v- Frearsons,38 the principle was extended further to allow a remedy to
beneficiaries even where the original client would still have a right of action and the
exception was held to apply to the position where severance of a joint tenancy was
necessary to give effect to the testamentary gift. The solicitor was held liable to the
intended beneficiary for failing to advise the testator of the need to serve a notice of
severance. The Court was concerned about an issue of double exposure for the
solicitor, that is to say as to whether or not the solicitor will be liable to two separate
causes of action, in essence for the same loss. Chadwick L.J., who delivered the
leading judgement and with whose reasoning Thorpe L.J. and Butler-Sloss L.J. both
agreed, and referred to Lord Goff's judgement in the White -v-versus Jones case
saying:
"At first sight the facts in the present case take it outside the principle as
stated by Lord Goff. This is a case in which the estate, itself, would have a
remedy. The question therefore, is whether the remedy which the House of
Lords was prepared to extend to a disappointed beneficiary in White -v- Jones
is confined to those cases, of which White -v- Jones was an example, in which
the estate itself has no remedy – so that, absent a remedy at the suit of the
beneficiary, there is no remedy at all; or is it to be for the extended to cases in
which the estate does have a remedy but where the estate’s remedy would be
of no advantage to the disappointed beneficiary [because the estate’s remedy
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would have endured for the benefit of residue instead of the disappointed
specific legatee]. The judge answered the question in the negative. He said…
"It seems to me unacceptable that solicitors should be at risk of two
separate claims for identical us at the suit both of the personal
representatives and beneficiary, when recovery by one would not bar
recovery by the other."39
I agree. If that were the result which the law required it would properly be
regarded as unacceptable and unjust. But, as it seems to me, it ought properly
to be regarded as equally unacceptable and unjust if the result which the law
requires is that, because of the solicitor’s negligence, the loss which the
personal representatives are able to recover on behalf of the estate passes to
someone who was not the beneficiary intended by the testatrix; leaving the
intended beneficiary without recompense.
… If the law in this field is to reflect what would generally be regarded as
acceptable, and just, the application of the relevant principles should lead to
the result that the estate and its beneficiaries are restored the position in
which they would have been if the solicitors had not failed in their duty to the
testatrix”.40
In the particular circumstances of the case it transpired that the solicitor had admitted
uncertainty as to whether the will as drawn would be effective and the testatrix had
undertaken to seek out the information needed to clarify the issue. She died more than
three years later without verifying the will. While the solicitors were criticised for not
following up on the issue, White v Jones was distinguished because the testatrix had
assumed the duty of care. The case law also indicates the importance of the necessity
for firms of solicitors to keep detailed attendance notes.
3.12

Inter Vivos Gifts.
In the case of inter vivos gifts,41 there was an obiter discussion in the White -v- Jones
case, and Lord Goff considering the position of an imperfect gift when the mistake
was apparent during the donor's lifetime, where the donor declined to perfect the gift
in favour of the intended donee, and concluded that the donee would then have no
claim against the solicitor, it being sufficient that the donor had the ability to correct
the error should he or she wish, during their lifetime.42 Lord Browne-Wilkinson was
of the view that the inter vivos gift would take effect immediately and that the
implications of the solicitor’s mistake would be immediately obvious, and that the
mistake could be rectified or the client could seek damages. 43 These obiter opinions
did not extend to consideration of the position if the donor had died, had become
bankrupt, or was prevented from seeking a remedy because of the expiration of the
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limitation period. In Gorham -v- British Telecom plc,44 the UK Court of Appeal
considered the position when the customer of an insurance company who had been
given negligent advice died, and held that the customer's family to whom the advice
pertained was owed a duty of care by the insurance company in respect of the advice
to the customer.
3.13

Other transactions for the benefit of third parties.
The UK Court of Appeal decision in Dean -v- Allin & Watts (a firm)45 appear to
support the proposition that where the client retains a solicitor to act in a matter
intended specifically to confer benefit on a third party, that third party may sue in
circumstances where the client itself has suffered no loss. In the case, the solicitors
had been retained by prospective borrowers, one of whom was to provide security to
the lender. The solicitor failed to ensure that a valid security was provided. It was held
that the solicitor had assumed responsibility to the lender. The court46 held that there
was the necessary foreseeability of damage and the relationship of proximity for a
duty of care to be imposed and that this was fair, just and reasonable.

3.14

Taking instructions from one and advising one of a number of business clients.
If a solicitor is instructed to act on behalf of more than one client, then issues may
arise regarding the respective obligations to each of those clients. In the circumstances
the courts have made a distinction between informal groups of clients, and formal
business relationships. The case of Berlevy -v- Blyth Dutton (a firm)47 illustrates the
position regarding business clients. In this case, the claimants, who were a father and
a son, acquired the lease of the business premises, the son being the active partner in
the business, the father being a sleeping partner. Subsequently, they sought to sub-let
the premises and the defendant firm of solicitors were instructed in relation to the
matter. Consent of the head-landlord to the creation of the sublease was not obtained.
Subsequently, the landlord brought forfeiture proceedings, resulting in the claimants
surrendering their interest in the premises. In an action against the defendant firm of
solicitors, the trial judge found that the son had repeatedly been warned by the
defendants of the danger of granting the sub-lease without the landlord’s consent.
Furthermore, it was held that the son was acting as agent for the father in receiving
this advice. The Court of Appeal confirmed that the son had been given appropriate
advice and in relation to the question of whether the solicitors had taken adequate
steps to warn his father, Gibson LJ said:
"Once it is acknowledged that one partner instructing and seeking advice from
solicitors is acting on behalf of other partners, then any advice given to that
one partner must be treated as being given to all partners… These days we see
partnerships numbering hundreds of partners and it would be quite wrong…
to impose on solicitors the burden of having to communicate directly to all the
partners if they conceived that the transaction in respect of which they were
giving advice carried risks. Many, if not all, financial transactions involve
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risks… Solicitors would be in an impossible situation in respect of such
transaction they could not safely advise the partner with whom they were
accustomed to deal with producing the finest writing and communicating that
advice to every single partner”.
3.15

Taking instructions from one and advising one of a number of private clients.
In Farrar -v- Copley Singleton48 the defendant's solicitors were instructed by two
couples, Mr and Mrs F. and Mr and Mrs J., in relation to a property transaction. Precontract investigations by the solicitors revealed potential problems which were
advised to Mr F. Mr F. alone give instructions to the solicitors to proceed. Mrs F. and
Mr. and Mrs. J. were not aware of the difficulties. The Court of Appeal held that when
instructed by more than one party in such circumstances, the retainer was with each
client, and so, the solicitor’s obligations had to be discharged in respect of each and
every one of them. If a solicitor was to communicate with one client only, then clear
authority to this effect should have been obtained from the others. The solicitor had
not, therefore, acted with authority because Mr. and Mrs. J. and Mrs F. had not agreed
to the curtailing of further investigation. The obvious lesson for solicitors is that when
dealing with multiple clients, before it is safe to confine communications to one client
only, express authority, in writing, to this effect, should be procured from each and
every client. This can be distinguished from the scenario where a solicitor is acting
for a club or association, where the solicitor may take instructions from an officer or
officers on behalf of the club or association.

3.16

When may a solicitor not act?
The decision whether or not to accept instructions in any particular matter is a matter
for the discretion of the individual solicitor. A solicitor is entitled, for example, to
decline to act for a client who does not agree to the terms on which the solicitor is to
be remunerated. As a matter of good practice, when issuing a "section 68 letter"49 to
the client outlining the nature of the costs, fees, charges and expenses which would
arise in relation to the solicitor acting on behalf of the client in respect of the
particular matter,50 a solicitor should also issue a statement of the Terms of Business51
which would clarify for the benefit of the client, the manner in which and means by
which and the terms on which the solicitor will conduct the business in respect of
which they have been engaged to transact on behalf of the client. In essence, this
should set out the terms of the "service level agreement" between the solicitor and the
client. For example, in the normal course, solicitors are only expected to deal with
matters with due priority, and not with absolute priority.52 Also, as a matter of good
practice, in order to avoid any potential misunderstanding or confusion, the client

48

Farrar -v- Copley Singleton, [1998] PNLR 22, CA.
Under and by virtue of the Solicitors (Amendment) Act 1994, Section 68, a solicitor is obliged, soon as is practicable, to issue a letter to
the client, outlining the nature of the costs, fees, charges and expenses that would arise in relation to the solicitor acting on behalf of the
client in respect of the particular matter in which they have been retained. "The Dos and Don'ts of Section 68" — Practice Note, Gazette,
November 2010. http://www.lawsociety.ie/Documents/Gazette/Gazette%202010/November2010.pdf
50
As a matter of good professional practice, every time a separate file for a separate matter is opened, a section 68 solicitors act letter
regarding fees should issue.
51
See "Solicitors Terms and Conditions of Engagement", Law Society Gazette, May 2008.
See www.lawsociety.ie/Documents/Gazette/Indices/Index2008.pdf; S.I. No. 533 of 2010. European Union (Provision of Services)
Regulations 2010.
52
In the case of matters before the High Court Commercial Court, an individual solicitor within the firm representing the party in the action,
is required to give an undertaking to deal with the matter of the proceedings as a matter of absolute priority.
49

should be requested to sign a copy of both the section 68 letter53 and the Terms of
Business54 and return the signed copy of the letter and terms of business to the
solicitor.
3.17

When should the solicitor not act?
A solicitor should also not act in any case in which their professional integrity or their
independence might be compromised or in circumstances where it would be plainly
wrong for the solicitor to act or to accept instructions. An obvious example would be
where the instructions would involve the solicitor in the furtherance of crime or some
form of unprofessional conduct. Similarly, a solicitor should not put themselves in a
position where a conflict of interest situation might arise, whether that is vis-à-vis the
client or in respect of an issue as between the prospective client and one of the
existing clients of the solicitor. Furthermore, the solicitor should not agree to act for a
client, if the solicitor knows that would be unable to carry out instructions of the client
adequately or if they would be unable to complete the client’s instructions fully. 55
This may be because the solicitor did not have sufficient expertise, or the time and/or
the resources to undertake the work on behalf of the client. Indeed, it would be
negligent for a solicitor to undertake such an assignment in such circumstances. If,
having been requested to act, the solicitor decides, for whatever reason, that they will
not or cannot act, or that they cannot accept instructions from a particular person then
they have an obligation to inform the person of the decision not to act.56 If they wish,
they may recommend another solicitor to the person or introduce the person to another
solicitor. Under the terms of the Equal Status Acts,57 a solicitor is not entitled to
discriminate when offering their services, between members of the public and cannot
refuse to act for a person on the grounds of sex, race, creed, ethnic origin, marital
status, membership of the travelling community, etc.58

3.18

Conflicts of interest - Scally -v- Rhatigan.
In Scally -v- Rhatigan59 Laffoy J. was called upon to decide if in the circumstances of
the case she should accede to an application in which the defendant sought an order
declaring that, by her conduct, the plaintiff solicitor was not an appropriate person to
act as an executor of the Testator's estate due to conflicts of interest.60 The bases on
which it was asserted that the plaintiff was not an appropriate person to act as
executor of the Testator's estate, as pleaded in the counterclaim, was, in part, as
follows:
(a) that the firm of which the plaintiff was the principal and had at all relevant
times been a partner, at all times acted in connection with all of the property
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transactions carried on in Ireland for and on behalf of the Testator, in his
personal capacity, and for and on behalf of companies, including, inter alia,
York Securities Ltd. (York), TAM Enterprises Ltd. (TAM) and Unit 33
Nominees Ltd. (Unit 33), which were controlled by, or used as nominees for
transactions by, the Golden Promise Trust; and
(b) that the plaintiff, by reason of her personal involvement in the affairs of the
Testator prior to his death and, in particular, having acted on behalf of the
Testator in his personal capacity and for and on behalf of the companies in
which the Testator had an interest and which were connected with the Golden
Promise Trust, has a conflict of interest in acting as executor of the estate of
the Testator and was not an appropriate person to carry out the necessary
inquiries for and on behalf of the Testator's estate.
In addition to the allegation of a conflict of interest, which, it is contended, rendered
her inappropriate to act as executor of the Testator's will, it was also pleaded in the
counterclaim that, while the plaintiff had full details of all the property held directly
or indirectly by the Golden Promise Trust, the associated companies, the structure
behind the Golden Promise Trust and the terms of the trust, she had failed to disclose
the full extent of the Testator's assets, failed to carry out all relevant inquiries, and
failed to gather in the Testator's assets and that she had demonstrated that she was not
willing to conduct the necessary inquiries and to take the necessary steps to recover
the Testator's assets for the benefit of the estate
3.19

The principles in Moody v Cox.
Laffoy J referred to the decision of the House of Lords in Hilton v. Barker Booth.61
What is interesting and instructive about that case is the manner in which the House
of Lords applied the principles laid down in Moody v. Cox.62 Moody v Cox was an
action for rescission of a contract of sale of a public house and four cottages, with a
counterclaim for specific performance. The sellers, Hatt and Cox, were respectively a
solicitor and his managing clerk. They were the trustees of a will trust, and were
selling as such. In addition Hatt acted as solicitor for the purchaser Moody. The
contract price was £8,400. Moody complained that Cox had failed to disclose to him a
valuation showing the property to be worth less than the contract price, and that Cox
had expressly asserted that the cottages were worth £225 each when he knew that they
were worth less. There was also a "clean hands" issue arising from the fact that
Moody had paid two sums of £100 to Cox as a sweetener. Since Hatt and Cox were
selling as trustees, they had a duty to their beneficiaries to obtain the best price
reasonably obtainable. It was argued that this modified the extent of Hatt's duty, as a
solicitor, to Moody as his client. That argument was decisively rejected. The key
passages in the judgments of Lord Cozens-Hardy MR, Warrington LJ and Scrutton
LJ63 are set out in Sir Andrew Morritt V-C's judgment.64 It is sufficient to repeat what
Lord Cozens-Hardy MR said:65
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"A man may have a duty on one side and an interest on another. A solicitor
who puts himself in that position takes upon himself a grievous responsibility.
A solicitor may have a duty on one side and a duty on the other, namely, a
duty to his client as solicitor on the one side and a duty to his beneficiaries on
the other; but if he chooses to put himself in that position it does not lie in his
mouth to say to the client 'I have not discharged that which the law says is my
duty towards you, my client, because I owe a duty to the beneficiaries on the
other side'. The answer is that if a solicitor involves himself in that dilemma it
is his own fault. He ought before putting himself in that position to inform the
client of his conflicting duties, and either obtain from that client an agreement
that he should not perform his full duties of disclosure or say - which would be
much better - 'I cannot accept this business.' I think it would be the worst thing
to say that a solicitor can escape from the obligations, imposed upon him as
solicitor, of disclosure if he can prove that it is not a case of duty on one side
and of interest on the other, but a case of duty on both sides and therefore
impossible to perform."
The thrust of the above passage, and of all three judgments in Moody v Cox, is that if
a solicitor puts himself in a position of having two irreconcilable duties (in that case,
to his beneficiaries and to his client, Moody) it is his own fault. If he has a personal
financial interest which conflicts with his duty, he is even more obviously at fault.
3.20

Scrutton L.J., having summarised the evidence of Cox to the effect that he told Moody
that the property was worth the purchase price, although he knew that it was not
because he had been advised that it was worth a good deal less, and that he knew the
value had depreciated since the probate valuation, but did not tell Cox the amount of
the probate valuation, stated:66
"A man who says that admits in the plainest terms that he is not fulfilling the
duty which lies upon him as a solicitor acting for a client. But it is said that he
could not disclose that information consistently with his duty to his other
clients, the cestuis que trust. It may be that a solicitor who tries to act for both
parties puts himself in such a position that he must be liable to one or the
other, whatever he does. The case has been put of a solicitor acting for vendor
and purchaser who knows of a flaw in the title by reason of his acting for the
vendor, and who, if he discloses that flaw in the title which he knows as acting
for the vendor, may be liable to an action by his vendor, and who, if he does
not disclose the flaw in the title, may be liable to an action by the purchaser
for not doing his duty as solicitor for him. It will be his fault for mixing himself
up with a transaction in which he has two entirely inconsistent interests, and
solicitors who try to act for both vendors and purchasers must appreciate that
they run a very serious risk of liability to one or the other owing to the duties
and obligations which such curious relation puts upon them."

3.21
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Lord Scott made the following comment on the principles expressed in that passage in
Hilton v. Barker Booth67 (at p. 655):
"The reasoning in Moody v Cox did not depend on the circumstance that
actual misrepresentations might have been made by the solicitors to their
client. It depended on the failure by the solicitors to disclose to their client
information that it was their contractual duty to him to disclose. The fact that
the disclosure of the information would, or might, have placed the solicitors in
breach of duties they owed to others did not relieve them of the contractual
duties they had undertaken or of the legal consequences of their breach of
those contractual duties."
In Hilton v. Barker Booth, Lord Walker also quoted the passage from the judgment of
Cozens-Hardy M.R. quoted above. Lord Walker went on to make the following
comment on that passage:68
"The thrust of this passage, and of all three judgments in Moody v Cox, is that
if a solicitor puts himself in a position of having two irreconcilable duties (in
that case, to his beneficiaries and to his client, Moody) it is his own fault. If he
has a personal financial interest which conflicts with his duty, he is even more
obviously at fault."
3.22

O'Carroll v. Diamond.
The decision of the House of Lords in Hilton v. Barker Booth was also considered in
the Supreme Court by Hardiman J. in O'Carroll v. Diamond69 where he stated:70
"There, a firm of solicitors acted for two separate persons engaged in a
property development. The firm was privy to information about one of those
persons (that he had served a prison sentence for a commercial offence) in
respect of which they owed him a duty of confidentiality. Accordingly, they did
not disclose it to their other client. The House of Lords held that if a solicitor
put himself into a position of having two irreconcilable duties, that was his
own fault. The solicitor who had conflicting duties to two clients could not
prefer one to the other. He had to perform both as best he could and 'this may
involve performing one duty to the letter of the obligation, and paying
compensation for his failure to perform the other. But in any case the fact that
he has chosen to put himself in an impossible position does not exonerate him
from liability'. I have no doubt that this is correct. ... The impossible position
referred to in Hilton v. Barker Booth ..., and in other cases dating back to
Moody v. Cox ... , is that of accepting instructions from two persons with
conflicting interests without disclosing that state of affairs."

3.23
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Carroll v. Carroll71 concerned an action by the personal representatives of a deceased
donor to set aside a voluntary transaction made by the donor during his lifetime on the
grounds that it was procured by undue influence and that it was an improvident
transaction. There was evidence that the donor had not received independent legal
advice. Counsel for the defendant emphasised that the role of a solicitor and what a
solicitor should not do was outlined by Barron J. in the following passage, in which
he addressed the position of the donee's solicitor:72 (at p. 266):
"Even if he had been the donor's solicitor, what he did would not have saved
the transaction. As I said before, a solicitor or other professional person does
not fulfill his obligation to his client or patient by simply doing what he is
asked or instructed to do. He owes such person a duty to exercise his
professional skill and judgment and he does not fulfill that duty by blithely
following instructions without stopping to consider whether to do so is
appropriate. Having done so, he must then give advice as to whether or not
what is required of him is proper. Here, his duty was to advise the donor to
obtain independent advice. In the present case, whatever independence [the
donee's solicitor] may have had has been destroyed by his acting in the
present proceedings as solicitor to the personal representative of the donee."
That passage was echoed in the following passage from the judgment of Hardiman J.
in O'Carroll v. Diamond73 where, having distinguished the facts of the case before
him from the facts in Carroll v. Carroll, he stated:74
"My decision should not be taken as implying that, in other circumstances, a
solicitor necessarily discharges his duty merely by urging a person to take
independent advice and blandly accepting a decision not to do so. Depending
on the circumstances his obligations may be much greater and may include
declining to act until such advice is taken."
3.24

The decision in Scally -v- Rhatigan.
In Scally -v- Rhatigan75 Laffoy J. pointed out that notwithstanding that the main thrust
of the defendant's case was that the plaintiff solicitor was professionally conflicted, in
their submissions counsel for the defendant addressed the fiduciary status of the
plaintiff in her role as executrix of the Testator. In essence, what the plaintiff sought
in the case was the affirmation by the Court of her fiduciary status by the Court
granting probate of the Will of the Testator to her. The position of a solicitor in a
fiduciary capacity was considered by the Court of Appeal of England and Wales in
Bristol and West BS v. Mothew.76 Of particular relevance is the following observation
from the judgment of Millett L.J.:77 (at p. 713):
"Finally, the fiduciary must take care not to find himself in a position where
there is an actual conflict of duty so that he cannot fulfill his obligations to
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one principal without failing in his obligations to the other: see Moody v. Cox
... If he does, he may have no alternative but to cease to act for at least one
and preferably both. The fact that he cannot fulfill his obligations to one
principal without being in breach of his obligations to the other will not
absolve him from liability. I shall call this 'the actual conflict rule'."
3.25

In the circumstances of the case in Scally -v- Rhatigan78 Laffoy J. indicated that she
had:79
“…come to the conclusion that the evidence shows that there was, and is, a
conflict between the interest of the ultimate beneficial owners of the assets of
TAM, being non-estate assets, and the beneficial owners of the estate assets in
accordance with the terms of the Will. That conflict has the same ramifications
as the conflict in relation to the monies used to procure the discharge of the
mortgage on "Chantilly" and the disbursement of the proceeds of the sale of
that property, in that, by acting as solicitor for TAM in the sale of the Kildare
Enterprise Centre, the plaintiff has put herself in the position of being
potentially conflicted in acting as personal representative of the Testator and
as trustee of the Will.”
and
“The fact that she was the solicitor for the Testator from 1986 until his death
and acted on the Testator's instructions for companies incorporated outside
this jurisdiction, for example, TAM and Unit 33, which companies are
acknowledged as being subsidiaries of the Cypriot company, Golden Promise
Holding Ltd., which is the trustee of the Golden Promise Trust, it seems to me
that the plaintiff must inevitably be drawn into the conflict which such
question may ignite, if she remains as executor of the Will and as trustee of his
estate of the Testator. In relation to the discharge of the loan secured on "BriOdi" the potential for conflict is compounded because Amorys acted both for
the Testator and the defendant in connection with the creation of the mortgage
in favour of INBS and such independent evidence as the defendant obtained in
connection with that transaction was obtained from an assistant solicitor in
that firm.”80

3.26

Laffoy J also concluded that:81
“It is her past professional involvement as solicitor for the Testator and for the
multiplicity of corporate vehicles in which the assets of the Golden Promise
Trust were vested which gives rise to the professional conflict, coupled with
the justified opposition of the defendant, as a major beneficiary of the estate
assets, which, in my view, precludes the plaintiff from acting as executor of the
Will. That involvement goes way beyond the three examples I have addressed
in detail in this judgment. While one can understand that the plaintiff would
like to fulfil the task which the Testator reposed in her, I am of the view that it
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would be impossible for her to steer a non-conflicted passage between the
beneficiaries of the estate assets, on the one hand, and the interest of the
beneficiaries of the non-estate assets, on the other hand, so as to take all of the
steps in the administration, including the protection of the assets, of the estate
of the Testator and of the trusts created by the Will that require to be taken by
the personal representative.”
and:82
“If a grant of probate of the Will issued to the plaintiff she would not only be
conflicted as to her professional duties as a solicitor, but she would have a
conflict of interest. As personal representative, she would hold the assets of the
Testator as trustee for the persons by law entitled thereto by virtue of s. 10(3)
of the Act of 1965 quoted earlier. In that fiduciary capacity she would be
inevitably faced, as regards a myriad of issues, with making a choice between
the beneficiaries of the estate assets, on the one hand, and the beneficiaries of
the non-estate assets, on the other hand, which, in my view, would amount to
what Millett L.J. in Bristol and West BS v. Mathew referred to as a breach of
"the actual conflict rule". As Millett L. J. stated, although obiter, (at p. 712),
the fiduciary must prove that he made full disclosure of all material facts. The
plaintiff, as personal representative of the Testator, would have to make full
disclosure of all material facts in relation to the non-estate assets to and for
the benefit of the beneficiaries of the estate assets. Having regard to her past
professional involvement, it is possible to conclude on the basis of a probative
standard that goes way beyond the standard which the defendant has to meet,
that the plaintiff could not make full disclosure without breaching her duty of
confidentiality to clients for whom she has acted in the past. The Court cannot
allow that situation to arise.”
3.27

The proper standard of legal services.
The test of whether a professional has acted with reasonable care and skill:
"is not the test of the man on the top of a Clapham omnibus, because he has
not got this special skill. The test is the standard of the ordinary skilled man
exercising and professing to have that special skill. A man need not possess
the highest expert skill; it is well established law that it is sufficient if he
exercises the ordinary skill of an ordinary competent man exercising that
particular art..."83
Where the authorities differ is on what is meant by the ordinary competent
professional. It potentially has two meanings:
(i)

The standard that members of the profession in fact achieve ordinarily';

or
82
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(ii)

The standard which the court believes that members of the profession
should achieve.

The distinction is frequently blurred, for example in definitions which refer to the
standard attained by "reasonably competent" members of the profession (which is the
view adopted in Halsburys Laws of England84) or it may be that the Court decides
what is meant by reasonably competent members of the profession. This may or may
not be equated with practitioners of average competence.85 The first approach adopts
the view that a professional must exercise the standard of skill which is usual in their
profession. This approach presupposes that the collective profession does not adopt
careless standards and sets the required standard of a professional at a level
determined not by some objective minimum standard but by the average performance
of his fellow professionals. The second approach is more favoured in recent times by
courts in both Ireland and Britain. The courts have taken the view that, where a body
of professionals adopts very poor practices, they will not necessarily exonerate
professionals of negligence simply on the basis that they have complied with those
standards. In Patel -v- Daybells,86 the Court of Appeal stated:
"We would unhesitatingly accept the general principle in [Edward Wong
Finance Co -v- Johnson, Stokes & Master]87 as restated in the context of
clinical negligence in [Bolitho v City and Hackney Health Authority],88 that
conformity to a common (or even universal) professional practice is not an
automatic defence against liability; the practice must be demonstrably
reasonable and responsible if it is to give protection."
The Court went on to say:
"If a practice in the profession exposes clients or patients to a foreseeable and
avoidable risk, the practice may not be capable of being defended on rational
grounds, and in those circumstances the fact that it is commonly (or even
almost universally) followed will not exclude liability for negligence."89
The second approach certainly appears to be the favoured approach of the courts.
Whilst evidence of standard and approved practice remains admissible and relevant,
the courts have made an independent assessment of whether a professional's conduct
is that of an ordinary competent man practising in that particular profession. The
courts have adopted a questioning approach to the practices of professionals and will
not necessarily consider them as being acceptable because of their widespread use.
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3.28

A solicitor is expected to use the most skill and care in acting on behalf of the client.
The standard of care expected that of a reasonably careful and skilful solicitor, but
that standard may vary depending on the nature of the work. In 1992, the then Sir
Leonard Hoffmann, (later Lord Hoffmann), suggested that in reality it was wrong to
suppose that there was a single standard which applied with equal rigour to all areas
of the solicitors work.90 (The Law Society has the power to impose sanctions in the
event of inadequate services being provided.91) In particular, Sir Leonard Hoffmann
considered that the courts tended to apply lower standards in judging solicitors
conduct in relation to the handling of litigation, (where there was some attendant risk
and uncertainty), than they did in relation to conveyancing cases. In conveyancing
cases, almost any error which prevented the client from obtaining good title would be
held negligent, whereas in relation to litigation:
"I think that the inherently risky and unpredictable nature of litigation is the
reason why judges are more generous to solicitors in fixing the standard of
care than they are in conveyancing".
He added that, in the 19th century, the courts have applied low standards to all aspects
of solicitors conduct. The standard which the law expected of solicitors in
conveyancing cases has risen in recent times. Although judges have not expressed the
reason for this, it was because solicitors were compulsorily insured, so that a finding
of liability would have less disastrous consequences for the individual solicitor.
Solicitors are of course insured for litigation work as well as conveyancing work.

3.28

The standard of care in Ireland.
The standard of care for conveyancing work in Ireland was laid down in the decision
of Roche v Peilow,92 where Henchy J. held that the standard to be expected of a
solicitor is that of a reasonably careful and skilful solicitor. It may be that in particular
circumstances, a solicitor is retained because of their particular expertise and
knowledge,93 in which case a higher standard might be required, that higher standard
being
"no higher than that to be expected from an ordinary reasonable member of
the profession or of the speciality in question",94
but, in general, the duty was expressed by Henchy J as follows:
"The general duty owed by a solicitor to his client is to show him that degree
of care to be expected in the circumstances from a reasonably careful and
skilful solicitor."95
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It is common, for example, for professionals who are defendants in professional
negligence claims to attempt to justify their actions on the basis that they complied
with "standard practice".96 It is important to be aware that it is no defence to a claim
for professional negligence to rely solely on the fact that the practice or procedure
adopted by the professional was "commonplace" or "standard" amongst the
profession. This duty to act as “a reasonably careful and skilful solicitor” would is
not discharged by following the usual or standard practice in that, as Henchy J. put it:
"a person cannot be said to be acting reasonably if he automatically and
mindlessly follows the practice of others when by taking thought he would
have realised that the practice in question was fraught with peril for his client
and was reasonably avoidable or remediable. The professional man is, of
course, not to be judged with the benefit of hindsight, but if it can be said that
if at the time, on giving the matter due consideration, he would have realised
that the impugned practice was in the circumstances incompatible with his
client’s interest, and if an alternative and safe course of conduct was
reasonably open to him, he will be held to have been negligent".
3.29

Murphy -v- Beauchamps & Bowe.
In Murphy -v- Beauchamps & Bowe,97 the Court was reluctant to impose a higher
than normal duty of care on the Defendant solicitors, The Plaintiff claimed that the
Defendant solicitors had failed to protect her from alleged undue influence in the sale
of a property which was held by her as a joint tenant. Peart J. dismissed the Plaintiffs
claim against the First Named Defendants, stating that in the absence of any medical
evidence as to the Plaintiffs state of mind at the time of the transaction the Defendant
solicitors did not owe a greater than normal obligation to the Plaintiff to ensure that
the transactions were not improvident for her. A concise reiteration of the Irish courts
approach to this aspect of the professional's standard of care, in particular in relation
to the legal professional, was set out by ACC -v- Johnston,98 where Clarke J
emphasised that professionals are employed to minimise risk, and stated as follows:99
"The ordinary duty of care, therefore, extends not merely to ensuring that the
relevant professional person carries out his or her duties in the way in which
other suitably qualified members of the relevant profession do, but also
extends to considering whether common practices may so obviously involve
unnecessary risks which can be eliminated that such practices should not be
engaged in."
It is therefore imperative that professionals do not blindly follow so-called "standard
practice" but critically evaluate the procedures adopted to see whether there are any
inherent flaws in the said procedures. Likewise client's instructions should not be
blithely followed. As stated by Barron J in Doran -v- Delaney:100
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"The solicitor is not a conduit pipe. Once he is acting professionally he
warrants that so far as his own acts are concerned he has taken the care and
applied the skill and knowledge expected of a member of his profession. He
cannot therefore accept his client's instructions without question when it is
reasonable to query them...Of course, as against his own client, if the solicitor
acted on the client's express instructions; this is generally a good defence to a
claim by his own client."
3.30

The specialist standard.
In the UK case of Bolam -v- Friern Hospital Management Committee101 it was held
that
"[W]here you get a situation which involves the use of some special skill and
competence,102 then the test as to whether there has been negligence or not is
not the test of the man on the top of the Clapham omnibus, because he has not
got this special skill. The test is the standard of the ordinary skilled man
exercising and professing to have that special skill; it is well settled law that it
is sufficient if he exercises the ordinary skill of an ordinary competent man
exercising that particular act".103
In Midland Bank Trust Co. Ltd -v- Hett, Stubbs & Kemp, Oliver J said:104
"The test is what the reasonably competent practitioner would do having
regard to the standards normally adopted in his profession."105

3.31

The extent of the duty.
In the UK case of Midland Bank Trust Co Ltd versus Hett, Stubbs Kemp (a firm),106
Oliver J. stated that courts should be reticent about imposing obligations on solicitors
beyond the scope of what they were requested or had undertaken to do, stating that:
"The extent of his duties depends upon the terms and limits of that retainer
and any duty of care to be implied must be related to what he is instructed to
do... No doubt the duties owed by a solicitor to his client are high, in the sense
that he holds himself out as practising a highly skilled and exacting
profession, but I think that the court must be wary of imposing upon
solicitors… duties which go beyond the scope of what they are requested and
undertake to do. It may be that a particularly meticulous and conscientious
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practitioner would, in his client's general interests, take it upon himself to
pursue a line of enquiry beyond the strict limits comprehended by his
instructions. But that is not the test. The test is what the reasonably competent
practitioner would do having regard to the standards normally adopted in his
profession”.
3.32

The standard of care when acting in litigation - Levicom -v- Linklaters.
The UK Court of Appeal decision in Levicom International Holdings BV & another v
Linklaters (a firm)107 illustrates the standard of care expected when advising in
relation to the conduct of litigation. It was held that a client whose solicitor advises
him to fight, rather than settle a case, will normally rely upon that advice unless the
solicitor can prove otherwise - in other words, there is a rebuttable presumption that
the advice is causative. This case demonstrates the risks to solicitors and their insurers
of giving unqualified and over optimistic advice to clients at the start of a case, before
having had the opportunity to fully analyse all aspects of a claim.

3.33

Levicom was a telecommunications company with interests in the Baltic States. In
January 1999, it entered into a Shareholder Agreement, ("the Agreement"), with two
Swedish telecommunications companies, Netcom and Tele2, ("the Swedish
companies"), who were interested in acquiring an interest in Levicom's Estonian
company, AS Levicom Cellular, ("AS Levicom"). In clause 13.1.1 of the Agreement,
the Swedish companies covenanted not to carry on any cellular network business in
the Baltic States, which was the same as or competitive with any business carried on
by AS Levicom. The following year, in October 2000, the Swedish companies
acquired Baltkom, a mobile telephone network operator in Latvia. Levicom
considered this to be a breach of clause 13.1.1 of the Agreement in that Baltkom's
business was the same as Levicom's and competitive with it. Linklaters were retained
to advise Levicom. They agreed with Levicom's initial assessment and advised that a
pan-Baltic construction would be given to clause 13 i.e. that a business in one Baltic
state would be considered to be the same as the same kind of business carried on in a
different Baltic state, and therefore the Swedish companies' Baltkom's business would
be considered to be the same as that of AS Levicom. Linklaters also advised Levicom
that:
-

3.34
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the Swedish companies were in clear breach of clause 13.1.1,
the pan- Baltic interpretation of clause 13.1.1 was "clear" and would be the
one taken by the courts,
they were "on strong ground",
they should "take a hard line" in negotiations,
their chances of success in a claim against the Swedish companies were "in the
region of but not less than 70%", and
damages were likely to be "substantial".

The proceedings, settlement and negligence claim in Levicom -v- Linklaters.

Levicom International Holdings BV & another v Linklaters (a firm), [2010] EWCA Civ 494.

Various significant settlement offers were made by the Swedish companies but
Linklaters advised Levicom that, due to the strength of their case, these should be
rejected and they should commence arbitral proceedings in London, (as the
Agreement was governed by English law), which they did in September 2002.
During the course of the arbitration, it became clear that the arbitral tribunal did not
view Levicom's claim quite as favourably as Linklaters. In particular, the arbitral
tribunal view was that the pan-Baltic construction of clause 13.1.1 was not at all clear
and even if it was, recoverable damages were likely to be insignificant. In these
circumstances, Levicom decided it was pointless to continue the arbitration, so it
settled on considerably worse terms than the original settlement offer made by the
Swedish companies. Levicom then issued a £37 million professional negligence claim
against Linklaters on the basis that they provided negligent advice leading up to the
arbitration, wrongly advised them as to the strength of their case and likely damages
and as to the viability of the settlement offers made.
3.35

The first instance decision in Levicom -v- Linklaters.
In the first instance, Mr Justice Andrew Smith found that Linklaters' assessment of
Levicom's chances of success was “within the range of opinions that could properly
be given” but that Linklaters had been negligent in certain matters relating to the
quantification of damages. However, he found on the balance of probabilities that
Levicom did not rely on Linklaters' advice and that if Linklaters had advised
correctly, Levicom would have adopted the same negotiating position, so Linklaters'
negligent advice was not causative of its loss. In particular, Smith J. found that
Levicom had not provided evidence to demonstrate that it would have accepted the
settlement offers made by the Swedish companies, even if Linklaters had provided the
correct advice. Accordingly, only nominal damages of £5 were awarded to Levicom.

3.36

The Court of Appeal decision in Levicom -v- Linklaters.
The Court of Appeal however, took a very different view. They held unanimously that
Clause 13.1.1 was ambiguous and, (although unimportant how the clause was
interpreted), and Linklaters were negligent in advising that it was "clear". This was
especially the case in the context of a potential arbitration, as in order successfully to
appeal the decision of the arbitral tribunal it would not be enough to show that,
objectively, its interpretation was incorrect. Instead, it would have to be shown that
the interpretation was a "serious irregularity" that had caused "substantial injustice".
Linklaters were "bullish" in the nature of their advice and there was a lack of any
significant analysis of whether the original offer made by the Swedish companies
could satisfactorily compensate Levicom for any loss. They agreed that Linklaters
were negligent in leading Levicom to believe that any damages would be substantial
and they found that Levicom relied on this assessment. Most importantly, they
decided that the wrong test of causation had been used by the Judge and that it was
not for Levicom to prove causation on the balance of probabilities. Instead, there was
a rebuttable presumption that a client follows a solicitor's advice that it has a strong
case and therefore, it should litigate. It was for a solicitor to show that even if the
client had been given correct advice, it would not have acted differently. Accordingly,
in this case it was for Linklaters to show that if Levicom had received the correct and
non-negligent advice, they would still have rejected the offers made by the Swedish

companies and commenced arbitration proceedings. On the facts, that there was no
evidence to suggest this and therefore, the Court of Appeal found against Linklaters.
Lord Justice Stanley Burnton said,
"One has to ask why a commercial company should seek expensive City
solicitors' advice and do so repeatedly, if they were not to act on it".
3.37

The decision in Levicom -v- Linklaters as to causation.
The decision has implications for both solicitors and professionals generally and their
insurers. It is important because of the Court of Appeal's findings in relation to
causation. Causation is often key in defending professional negligence cases because,
whilst a claimant may be able to establish breach, causation is always more difficult
and is often the professional's “trump card'. Whilst the advice may have been wrong,
it may be that it did not cause the client any loss as the client would not have acted
differently anyway and so the claim fails. One recent example of where causation
defences continue to be successful before the Courts was Hicks v Russell Jones &
Walker.108 The Defendant solicitors acted for the Claimant in his appeal in a dispute
over whether a funder of his hotel business had to repay him money after the business
was wound up. The appeal turned on the value of the hotel. A consultation with
Counsel was arranged but not until 6 days before the appeal hearing. Counsel’s
decision was not to prepare any further evidence for the appeal. The Court of Appeal,
in the underlying claim, determined that based on the evidence of the value of the
hotel, the Claimant had suffered no loss. The Claimant sued the solicitors for
negligence. The solicitors were found to have been in breach of duty in failing to
obtain Counsel’s opinion earlier when it should have been obvious that there was a
problem with the valuation figures. However, Lead Counsel’s evidence was that he
would have given the same advice if consulted earlier. That advice was not negligent
and the solicitors could not be criticised for following it. The solicitors were therefore
not negligent in obtaining a further valuation and the Claimant could not show that he
had suffered any loss.

3.38

The burden of proof on the defending solicitor.
The Court of Appeal decision in Levicom v Linklaters added a new dimension. It has
made it very clear in this decision that there is no point in a client seeking and paying
for advice if that advice is not going to be followed, so the evidential burden on
causation falls squarely on the defendant solicitor. To defend a claim for wrong
advice on causation grounds, a solicitor will need to show that even if the correct
advice had been given, it would have made no difference to the client's actions.
Whilst this has always been the case, negligent professionals are now likely to face an
uphill struggle in arguing that the client would have ignored the correct advice and
litigated in any event, unless they have very clear evidence to the contrary. It remains
to be seen how far this rebuttable presumption in relation to causation extends and
whether it will just apply to cases where solicitors have advised a client to fight rather
than settle, or more generally. The decision in Levicom v Linklaters was clearly based
on specific facts. Linklaters' advice was "bullish" and overly optimistic where they
simply did not have all the facts or see “the whole picture” to give robust advice.
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However, until the matter is clarified, solicitors and all professionals should be
cautious and not provide early, unqualified advice until they are confident that they
know all the facts.
3.39

The duty to advise clearly and fully at all stages of litigation.
A client expects a solicitor's advice as to how best to deal with its claim, often
whether that is to settle the claim or to issue proceedings. Clearly, the solicitor will
not always be able accurately to predict whether proceedings will obtain a better
result than a settlement, (whether by negotiation or mediation), but the Levicom v
Linklaters decision makes it clear that any advice given by solicitors must be backed
by necessary clear reasoning as to the prospects of success, a quantification of the
likely damages and realistic warnings. The case also highlights the importance of the
careful and difficult balancing act that needs to be carried out by the solicitor in
advising a client. The client wants clear confident advice but the solicitor must also
proceed with caution in providing such advice. In the circumstances, to avoid the risk
of a professional negligence claim, professional advisors should:
-

-

3.40

not overstate a case, particularly at the outset,
be slow to give unqualified advice without first carrying out a thorough
investigation and with all the facts,
make sure advice is based on careful analysis, sound reasoning, and
consideration of all foreseeable possibilities,
be very clear and thorough, especially when explaining complex issues to
clients using language and terminology that clients can reasonably be expected
to understand,
qualify advice given if necessary, particularly if not all the facts are known,109
and
make sure that the client is fully aware of all possibilities and options open to
them and the costs consequences of these.

The duty to furnish advices during litigation.
There is clear authority for the proposition that a solicitor, having carriage of litigation
proceedings, has an ongoing obligation towards the client, at all times during the
period of time when the hearing of proceedings are pending, (and indeed, during the
course of hearing) to set out in clear and unequivocal language, in writing, advices in
relation to the proceedings, its chances of success, (or otherwise), and advices in
relation to matters as the arise in the course of the litigation. Quite clearly, in
accepting instructions to act on behalf of the client, the solicitor assumes an obligation
to ensure that the client is fully informed and when making a decision, whether that be
to embark upon litigation or not, does so with the benefit of all relevant information.
For example, a section 68 letter110 sent to a client considering contentious litigation
with a possibility of an exposure for costs on a party and party basis, should be fully
advised, not only as to the possibility of liability but also should be advised as to the
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potential quantum of that liability. This applies, not only at the commencement of the
action, or prior thereto, but on an ongoing basis throughout the action, as it becomes
clear whether the matter is going to be resolved in some fashion as an early stage, or
whether the matter was going to proceed to trial. In the event of there being a
development such as the need for extensive discovery, an offer being made to
compromise client's claim, or a lodgment, and the client again needs to be fully
advised in relation to, such as the consequences of and implications of refusing any
offer or declining to accept a lodgment. If there is a delay (for any reason) in the
prosecution of the case, then there is no obligation to advise the client as to the
dangers of the case being dismissed for want of prosecution on the grounds of
inordinate or inexcusable delay.
3.41

The decision in Emerald Island Assurances & Investments Ltd, and others -vCoakley Moloney.
This case is an example of the circumstances in which an obligation to advise the
client, extensively and repeatedly, in writing, arises during the conduct of litigation.
The decision of Kearns P. in Emerald Island Assurances and Investments Ltd,
Timothy Maverley and James Morey -v- Coakley Moloney Solicitors,111 is highly
instructive in this regard. The defendant firm of solicitors is a long established and
well respected firm of solicitors in Cork.112 The action against the defendant solicitors
was for alleged negligence of the defendants for failing to prosecute the Plaintiff's
claim against the Hibernian Insurance Company for alleged wrongful termination of
agency. Instructions were given to the defendant solicitors in 1995 to commence the
proceedings, which they duly did, but the proceedings were only finally disposed of
some 15 years later in July 2010, when the Plaintiffs were advised, prior to the
hearing of a second motion to dismiss for want of prosecution, to settle the claim, on
the basis that the motion to dismiss the proceedings was likely to succeed. The
allegation against the defendant solicitors in the negligence action was, as summarised
by Kearns P. that before 2010 they
“did not deploy the appropriate level of diligence to getting the case on to
court, or in preparing the case for court, or in advising them, or in obtaining
the appropriate advices to enable the case to be brought expeditiously and
effectively into court.”
The court accepted that even with the complexities and “difficulties in computing loss
and damage” one would have expected the case to have been disposed of in four to
five years. Obviously, the circumstances in which the case was not brought to trial
within a period of 15 years, begs explanation. In essence, the difficulties in bringing
the matter to hearing arose initially because of some complexities in working out
exactly what the nature of the contractual relationship between the plaintiffs in the
Hibernian was, but laterally, more significantly, there was considerable difficulty
experienced by the defendant solicitors in obtaining clear instructions from the
Plaintiffs as to the quantification of the claim against the Hibernian.
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3.42

The Plaintiff's initial valuation of its own claim (for the purposes of the negligence
action) was €20 million, (revised downward on the opening of the negligence action
to a figure of €10 million), the case against Hibernian having been settled for
€300,000 "all in" to include legal costs, a result which the President accepted was a
“bitterly disappointing outcome for them”, but he accepted that they were
“compelled“ to accept the settlement, in the circumstances.113 In delivering his
judgement,114 the President said:
"now one may take an approach to this case which sees it as one of
unbelievable complexity or one can take the approach which I am going to
take, of essentially seeing it is relatively straightforward case, insofar as the
case brought by the plaintiffs against their solicitor is concerned. It is a very
important distinction to make because it is very easy to elide the difference
between the case against the solicitors and the case against Hibernian. All I
have to be satisfied about is, and I am satisfied on this fact, and I so find, that
there was a good stateable case to be made against Hibernian. I don't, for
present purposes have to go any further than that and in fairness to the
defendants they themselves do not really dispute that this was the case that
there was a stateable case to be made against the Hibernian who had
terminated the agreement because of the allegedly unsatisfactory performance
by the plaintiffs and the high lapsed rate of policies, but I am satisfied that the
plaintiffs would have had a case of their own to make had the case proceeded,
which would have included an assertion and a claim that the Hibernian had
wilfully set out to undermine their position. Whether that could ever have been
established or not, of course is something we will never know."

3.43

The Solicitor’s difficulties in procuring instructions from the Plaintiffs.
In describing the difficulties which led to delays in the prosecution of the case, the
President commented that things, understandably, moved slowly in the original case
against the Hibernian, not least because the agreement, setting out the arrangement
between the parties was partly oral and party contained in a number of documents
spread over a period of two years, which resulted in the contractual arrangement
between the Plaintiffs and the Hibernian being described by Kearns P. as “vague”. It
was, he said, a “floating arrangement” which was “never nailed comprehensively”.
The Plaintiffs had their own in-house accountant who prepared a set of figures in the
original case against the Hibernian, and these essentially formed the basis for the
figures set out in the Statement of Claim in those proceedings. Not unnaturally, a
number of enquiries followed from the solicitors for the Hibernian, which were
passed onto the Plaintiffs by the defendant solicitors. Kearns P. found that “things
did not move very quickly, but it is apparent to me from the correspondence passing
between (them) that at every hand's turn, every point he made was met with some
difficulty, or some counterpoint and the relationship struck me as one that really
continued in a somewhat ambivalent and indecisive fashion for a number of years”.
In short, the clients had their own views as to the merits and values of their claims and
as to what their obligation to respond to the Hibernian’s inquiries were.
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3.44

Applications to dismiss Emerald’s proceedings against the Hibernian.
A 2003 motion to dismiss the proceedings, (which arose some eight years after the
commencement of the litigation, and which arose in the context of discovery and the
supposed failure of the Plaintiffs to make adequate discovery), was described by
Kearns P. as “a wake-up call in every sense”, and led to discovery being complied but
“something quite inexplicable then occurred; there was complete silence from the
Plaintiff's solicitors for six and a half years until in 2009 a Notice of Intention to
Proceed was served on (the Hibernian’s solicitors), prompting the second motion to
dismiss the proceedings for want of prosecution." Coming 14 years after the
commencement of the proceedings, this was hardly surprising. What then was the
reason for the delay following the commencement of proceedings? The answer was
that there was difficulty in securing the services of a professional expert accounting
witness was in a position to give expert evidence in relation to the Plaintiffs' claim
against the Hibernian. Mr. Des Peelo, who was described by the President as "a very
experienced forensic accountant" had been retained to act on behalf of the Plaintiffs,
and had been acting as far back as 2003, but as described by the President, "his initial
report, far from satisfying the plaintiffs, led to all sorts of queries being raised" by the
Plaintiffs themselves. The plaintiffs would not accept his first draft report, nor indeed,
his second, third, fourth or fifth drafts. Mr. Peelo revised his report no less than five
times as a result of queries from the client but, as the President described it, "Mr
Peelo himself clearly became extremely exasperated at the endless queries being
raised and the difficulties in getting a coherent picture and coherent account of his
client's case." The Plaintiff's solicitor, in those circumstances, notwithstanding the
directions he had received from Senior Counsel as to the need to set the case until
hearing, felt that the case was not ready to be brought to hearing before the court, and
at the time of the hearing of the second motion to dismiss, the case had not been set
down for hearing.

3.45

A solicitor’s obligation to prosecute proceedings.
Dealing with the solicitors’ obligation to prosecute proceedings "with reasonable
diligence", the President referred to Jackson and Powell115 saying that: "if, therefore,
the action is struck out for failure to comply with time limits or want of prosecution,
he (the acting solicitor) will in the ordinary course, have no defence to an action for
breach of duty, unless the client has caused or consented to the delay." The President
also referred to Flenley's Solicitors Negligence & Liability116 where it was stated that:
"in the absence of exceptional circumstances, solicitors who fail to issue
claims within the relevant limitation period, or who allow their client's case to
be struck out for want of prosecution or who allow their clients to be
prevented from defending the claim for procedural reasons, would be liable in
negligence".
The President confirmed that failure to bring a case on for hearing before 2010, when
the case had commenced in 1995, would normally place any solicitor "in a very
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difficult situation in terms of justifying what happened" but he accepted that there may
be exceptional circumstances which explain the failure or the inability of a solicitor to
get proceedings into court saying that "this effectively is the defence, because of
difficulties in getting clear instructions and information from his own client, (the
Plaintiffs' solicitor) simply felt that this case was not in a position to go ahead.”117
That, he accepted, was the position on the very day the case was settled, given that
Mr. Peelo and the clients were at loggerheads over Mr. Peelo's views as to the
quantum of damages, the clients never having reached the point where they were
happy to proceed into court with Mr. Peelo as their professional expert witness. By
the same token, having been advised by their solicitor that if they were unhappy with
Mr. Peelo's advice, they should go and get another independent expert, but he found
that they did not do that either. The President indicated that he accepted the evidence
of an expert solicitor witness, Mr Michael Tyrell, who said that in those
circumstances, there were only two logical solutions, the first being to procure the
services of alternative expert witness, (which the Plaintiffs could not do), with the
second being that the case could go no further. The President commented, "one can
only imagine what would have happened if the case had gone on in court, in the state
it was in. It could not have gone into court, it was as simple as that."
3.46

Liability and causation issues in the Emerald v Coakley Moloney case.
Dealing with the question of culpability, the President said he felt that both the
solicitors and clients had a degree of culpability with regard to what had transpired.
While holding that the Plaintiffs’ solicitor should have and did give an number of
warnings to the Plaintiffs, between 2003 and 2006, that there could be another, i.e. a
second motion to dismiss for want of prosecution, (a second motion to dismiss been
almost guaranteed to succeed), he said that he did not think that the Plaintiffs'
solicitors did enough in terms of warnings, or in terms of the required explicit nature
of the warnings. This was despite the fact that it was submitted to the court that the
Plaintiffs were experienced businessmen and did not "need every conceivable corner
of the warning spelt out in graphic detail". Explaining what ought to have been done
by a solicitor, in such circumstances, Kearns P. held:
"I think it has to be acknowledged that those warnings were not heeded in the
way that might have been appropriate, but I think perhaps the reason for that
is that the warnings were not sufficiently explicit. I certainly think it could
probably be said (of the Plaintiff's solicitor) that (he), in the circumstances,
should have given a more elaborate morning, than he did, spelling out in great
detail, but not only might the motion to dismiss be brought, that in that
situation, the lodgement would be lost. The costs of the other side would be
incurred and the plaintiffs would be liable for their own side's costs. I am
satisfied that no elaborate warning of that nature was given. To that extent,
there was, in my view, a breach of duty, insofar as advices given by (the
plaintiff's solicitor) is concerned, but that does not end that particular aspect
of the case, to which my way of thinking is the central point."

3.47
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Did the solicitor’s negligence cause damage?

Kearns P. also accepted this decision, notwithstanding the advice of counsel, was a correct one.

The President went on to say that he was satisfied that the delays and the inability to
agree on a coherent version of the case did give rise to the need for a warning and that
he was prepared to hold that the warning given was not sufficient, but he then had to
turn to the question of causation and ask whether, even if the more elaborate warning
which he held ought to have been given, had been given, would it have made any
difference, in the particular circumstances, and given the disposition of the client? The
President indicated that he found that even as at the date of hearing it was "unclear
what figure might have pleased" the Plaintiffs given that "every time a particular
figure arose, it was never sufficient." In the circumstances, he held that he did not:
"think a somewhat more elaborate warning by (the plaintiff's solicitor), would
have brought about any other result. I think the difficulty was there. The case
could not move because the Plaintiffs would not accept and could not agree
with their own forensic accountant and a risk, which was always present,
eventually came to pass, namely the bringing of this motion and the potential
and very grave risk that the case would be dismissed."
In the circumstances, while he described the case as "a very unfortunate case from
everybody's point of view," and while expressing the greatest sympathy for the
Plaintiffs, he held that "the case simply cannot succeed," and consequently, the claim
was dismissed. In short, the Plaintiff's case against the solicitors, (even though the
President accepted that the solicitors had been negligent in not giving sufficiently
detailed warnings), was dismissed because the President was satisfied that even if the
more elaborate warning which he held ought to have been given, had been given, the
Plaintiffs would not have heeded it.
3.48

Emerald v Coakley Moloney - Lessons for practitioners.
This case is an example of the circumstances in which an obligation to advise the
client, extensively and repeatedly, in writing, arises during the conduct of litigation.
In the particular circumstances of the case,118 the defendant solicitors evaded liability
for damage because Kearns P. was satisfied that the Plaintiffs would not have heeded
any warnings, of the required type, even if they had been given. (The case does not
however deal with the situation where a client does not understand or appreciate the
significance of warnings given). However, the clear obligation of a practitioner
arising from the Levicom v Linklaters and the Emerald v Coakley Moloney decisions
in particular, is to ensure that the client at all times, both before commencement of
litigation and during the conduct of that litigation, is fully informed, in writing, to the
fullest possible extent, and in the greatest possible detail, of the costs, implications
and risks of all proposed courses of conduct, actions undertaken and actions of the
other parties in litigation. The purpose of this, from the point of view of the client, is
to ensure that the client is in the position to make decisions on the basis of being fully
and completely informed. The purpose of this, from the practitioner’s point of view is
to ensure that the client gives fully informed instructions to the solicitor, and that
there can be no allegation that the solicitor failed to inform the client of relevant and
material matters or exposed the client to a risk, which might result in a claim against
the solicitor.
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3.49

Liabilities for errors of judgement.
Lord Diplock, in Saif Ali -v-Sydney Mitchell & Co.119 in dealing with the question of
liabilities for errors of judgement stated:
"Those who hold themselves out as qualified to practice other professions,
although they are not liable for damage caused by what in the event turns out
to have been an error of judgement on some matter upon which the opinions of
reasonably informed and competent members of the profession might have
differed, are nevertheless liable for damage caused by their advice, acts, or
omissions in the course of their professional work which no member of the
profession who was reasonably well-informed and competent would have
given or done or omitted to do."120
and
"‘No matter what profession it may be, the common law does not impose on
those who practise it any liability for damage resulting from what in the result
turn out to have been errors of judgment, unless the error was such as no
reasonably well-informed and competent member of that profession could
have made".121
Lord Hobhouse in Arthur J.S. Hall & Co. -v-Simons122 said:123
"The standard of care to be applied in negligence actions against an advocate
is the same as that applicable to any other skilled professional who has to
work in an environment where decisions and exercises of judgement have to
be made in often difficult and time constrained circumstances. It requires a
plaintiff to show that the error was one which no reasonable competent
member of the relevant profession would have made."124
The burden of proof is of course, as always, on the claimant to establish that the
solicitor failed to meet the relevant standard in the circumstances. In other professions
it is accepted that this burden is a high one. As was stated in Phelps -v- Hillingdon
LBC125
"… In order to get off the ground the claimant must be able to demonstrate
that the standard of care fell short of that set by the Bolam 126 test: that is
deliberately and properly a high standard in recognition of the difficult nature
of some decisions which those to whom the test applies are required to make
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and of the room for genuine differences of view and the propriety of one
course of action as against another".
3.50

Alleged failure to advise as to the implications of possible death pending
completion of a transaction.
In Mason v Mills & Reeve127 the Claimants were the executors of their father’s estate.
They brought a claim against the defendant solicitors in relation to advice given in
connection with a management buy-out. The deceased had sold his business 2 weeks
before he died during a routine surgical procedure relating to a heart condition. As a
result, his estate was liable for (pre-death) capital gains tax and (post-death)
inheritance tax which totalled approximately £1M. Had the management buy-out
taken place after his death then there would have been no tax liability. The defendant
solicitors had been blind-copied into an email sent by the deceased which mentioned
forthcoming surgery. The Plaintiffs brought proceedings against the solicitors on the
basis that they should have advised the deceased and the claimants of the tax
consequences of death if the deceased were to die in surgery and should have advised
that the buy-out be deferred until after the operation.

3.51

127
128

It was held firstly that it was reasonable for the defendant solicitors to proceed on the
understanding that the deceased and the claimants looked to the accountants for
general tax advice as was required. However, it did not follow that the defendants
were entitled to assume that the accountants were advising the deceased and claimants
as to any tax consequences of the buy-out. If there was any uncertainty as to who was
responsible for advising the deceased and the claimants about that, then the defendant
solicitors were under a duty to clarify their own area of responsibility as distinct from
that of the accountants.128 On the evidence, it had been reasonable for the deceased
and the claimants to conclude that the defendant solicitors were advising them as to
the tax consequences of the buy-out, including how to structure it most
advantageously from a tax perspective, but excluding how the transaction fitted into
the individual tax planning positions of the deceased and the claimants. Secondly, the
defendant solicitors were aware that the deceased was in his 60s and was in ill health.
However, it was not open to the claimants to contend that that knowledge in itself
gave rise to a duty on the part of the defendant solicitors to advise the deceased and
the claimants as to the tax consequences if he were to die shortly after the buy-out.
Thirdly, the manner in which the information about the heart procedure was
communicated to the defendant solicitors was also considered. It was in a chain of
emails which the deceased blind copied to the defendant solicitors because of an issue
concerning one particular element of the buy-out. There was nothing in the email to
indicate that the heart procedure was anything other than routine, it appeared to be
pure happenstance that the chain included the information about the heart procedure,
and the deceased had not asked for advice about what to do in the light of the planned
heart procedure. Therefore, receipt of the email was not notice of the particular issue
and therefore did not trigger any duty on the part of the defendant solicitors to provide
advice as to the tax consequences if the deceased were to die during the procedure.
Fourthly, even if the defendant solicitors had come under a duty to advise the
deceased and the claimants as to the tax consequences, the defendant solicitors would
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not have come under a duty to advise them to defer completion of the buy-out. That
was simply one of a number of available options.
3.52

Guaranteeing results or outcomes.
The obligation to use reasonable skill and care will not normally extend to
guaranteeing a particular outcome or guaranteeing a perfect result, particularly in
contentious matters or in litigation. As Lord Denning MR said in Greaves & Co. -vBaynham Meikle & Partners129:
"… Applied… to the employment of a professional man… the law does not
usually imply a warranty that he will achieve the desired result, but only a
term that he will use reasonable care and skill. The surgeon does not warrant
that he would cure the patient. Nor does the solicitor warrant that he will win
the case".130
It was however recognised in the case and in Hawkins -v- Chrysler (UK) Ltd131 that
solicitors were free to agree more onerous obligations. Dylan L.J. in the case of
Birmingham Midshires Building Society -v- Messieurs Chatwani & Co.132 in holding
that solicitors were not precluded from agreeing to guarantee a particular outcome or
result, if they so wished, said:
"Solicitors are not, in the eyes of the law, imbeciles incapable of entering into
a binding contract imposing absolute liability on them rather than a mere
reliability to use reasonable care and skill.

3.53

Absolute obligations such as undertakings - Barclays Bank plc -v- Weggs, Legg
& Dean.
In Barclays Bank plc -v- Weggs, Legg & Dean133 the UK Court of Appeal considered
three cases where solicitors acting for purchasers had given undertakings to the bank
that the money being provided by the bank would be applied solely for the purpose of
acquiring a good marketable title to the property.134 The undertaking in each case was
in a standard form agreed between the banks and the UK Law Society. The bank’s
action was for breach of the undertaking, the bank arguing the solicitor not obtain title
which was providing adequate security the bank. The court however held that the
undertaking was not absolute and that the obligation which was imposed was limited
to requiring the solicitor to obtain what a reasonably competent solicitor, acting with
proper skill and care, will accept as a good marketable title. In the case before it, the
court concluded that sufficient title was one which the purchaser was bound to accept,
even if this was technically defective. The court emphasised that the bank was not
being charged for the defendants’ services, and it was therefore "inconceivable" that
the solicitor should be deemed to have assumed a more onerous obligation to the
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bank, than the obligation owed to the solicitor’s own client. Millet L.J. held135 that the
purpose of the undertaking listing detailed terms under which the solicitor was
authorised to part with the trust money, belonging in equity to the bank and that it
would be inappropriate to impose a more onerous obligation in contract than the one
assumed by virtue of the trust. While the solicitor’s liability as a trustee was, in
theory, a strict one, in practice the court would grant relief if the solicitor had acted
honestly and reasonably. Pill L.J.136 rejected the implication that the transaction had
been intended by the parties to provide the bank with a guarantee as to title, holding
that the solicitor would, in effect, have been the bank’s insurer for the purposes of title
if this were the case.
3.54

UCB Corporate Services Ltd -v- Clyde & Co.
In UCB Corporate Services Ltd (Formerly UCB Bank plc) -v- Clyde & Co. (a firm)137
the bank’s standard instructions to solicitors incorporated into the contract provided
that:
"UCB relies upon its solicitors to ensure that it obtains a fully enforceable
charge over a fully marketable title to the property valued, and a fully
enforceable agreement with the borrower and all guarantors etc. and expects
its solicitors will do whatever is necessary to achieve this position… This is
particularly important that the reliability of the borrower/guarantor to enter
into the transaction is verified and that any steps required to make such fully
enforceable taken within any appropriate time limits”.
It was submitted by the bank that on the proper construction of these instructions, the
duty imposed on the solicitor was an absolute one. The solicitors submitted that the
bank’s written instructions only imposed an obligation that the solicitors should do all
that could be expected of a reasonably competent solicitor to achieve the desired
result. In this respect, liability and contract would be the same as that of tort, the
solicitor having an implied duty to use professional skill and care. Otton L.J. held that
the bank’s written instructions did not impose an absolute obligation of the solicitor to
obtain an enforceable guarantee. Rather, he held, the solicitors were required to do all
that could reasonably be expected of them to achieve the desired result. In essence,
the implied duty was to use professional skill and care. He also held that had the bank
intended to impose absolute liability it would have had to do so in clear and
unequivocal terms such that the solicitors would really appreciate the extent of their
(onerous) obligation. This was required so that if solicitors acquiesced to taking on the
role of insurer against a failure by the bank to realise its security, they could charge
fees at a suitable level to take account of the risk.

3.55

No duty beyond the scope of instructions.
The duty of the solicitor will at the very least extend to the instructions given, but may
in certain circumstances go beyond this. In Boyce -v- Rendells138 Lawton L.J. held
that:
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"… If, in the course of taking instructions, a professional man like a…
solicitor learns of facts which reveal to him… the existence of obvious risks,
then he should do more than merely advise within the strict limits of his
retainer. He should call attention to and advise upon the risks."
A lawyer who does not answer in full the question put in his instructions is at risk of
being negligent. For example, a solicitor was found to be negligent when he correctly
advised that a claim was statute barred, but did not explain the possibility of applying
for an extension of time.139 A solicitor who failed to inform his client that he had
discovered that one of the properties being purchased did not have planning
permission was held to have been negligent.140 Similarly, a solicitor who discovers
that a building his client is purchasing may have its vehicular access restricted in the
future is not negligent provided he informs his client of the fact of the potential
restriction – he need not explain the commercial consequences of the restriction.141
Solicitors are also not necessarily negligent if they make an error of law:
“No attorney is bound to know all the law; God forbid that it should be
imagined that an attorney, or a counsel, or even a Judge is bound to know all
the law; or that an attorney is to lose his fair recompense on account of an
error, being such an error as a cautious man might fall into.”142
Nevertheless, a solicitor who makes an error of law cannot expect to get off lightly.
He is expected to know enough of the law to recognise that a point might arise and to
make reasonable attempts to research it appropriately. So, for example, in Dean v
Allin & Watts143 a solicitor was expected to appreciate that the enactment of
legislation in the UK144 cast doubt on the practice of creating an equitable charge by
deposit of title deeds. In practice, solicitors generally are found to be negligent if they
have made a mistake in circumstances where the law is, in fact, clear, particularly if
standard textbooks discuss the particular issue raised. This is not to say that even
leading textbooks can be relied upon, if research of the underlying legislation would
reveal their error.
3.56

Fees as an indication of the scope or extent of instructions.
Fees charged by a solicitor, may, in certain circumstances, provide an indication as to
the extent of their instructions. For example, a solicitor may only be asked to review
the wording of a business premises letting agreement, (charging a modest fee),
whereas a greater fee would have arisen in circumstances where there was a full
investigation of title and the usual inquiries (such as to outstanding rates or charges)
was made. A low or modest bill of costs will not necessarily be evidence of a
restricted or limited retainer. In Credit Lyonnais SA -v- Russell Jones & Walker,145
the defendant solicitors argued that a small fee below £500 for a corporate client
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reflected what they regarded as limited instructions relating to the termination of a
lease, and that the narrative of the bill supported this contention. Lead L.J. concluded
that the size of the bill was in itself of a very little significance and did not necessarily
give a meaningful indication of the amount of work expected from the solicitor,
(whatever about may have been done). However, even if the bill was examined
carefully and considered it will be difficult to see why, on the facts of the case, the
client was being asked to pay for 2 1/2 hours of the solicitor’s time just for asking a
simple question of whether an extension of an option in the lease was possible, and if
so, the terms for the grant of such extension and the service of the notice of
termination. As to the narrative of the bill it was simple routine wording. There was
nothing to suggest that the draughtsman of the bill had specifically considered the
specific instructions in the specific matter.
3.57

Liability for free advice.
The case of Padden v Bevan Ashford Solicitors146 illustrates the pitfalls of not
advising properly, even with the best of intentions and when the client is not charged.
The wife of a fraudster was told by his solicitor that he would go to jail unless he paid
back around £200,000. She was told that the only way to do this was to sell their
house and use their savings. The wife was told that she should seek independent legal
advice as a formality. The wife then went to another firm of solicitors. She met with a
newly qualified solicitor, briefly explained the circumstances and, in a meeting which
lasted no longer than 15 minutes, was advised by the solicitor not to sign the
document. The wife made it clear that she still intended to sign. The wife was not
charged for the meeting and returned some days later to sign the documents, where a
partner witnessed her signature and certified that the consequences had been
explained and that she understood them, although it appears that no advice was given
on that occasion. It transpired that the husband owed far more money than the wife
had been aware of. He was subsequently convicted and sent to prison, and the wife
began divorce proceedings. She then commenced proceedings against the firm of
solicitors in negligence for a failure to advise her properly. The trial Judge dismissed
the case on the basis that it would be absurd to impose a duty upon a solicitor to
advise fully in such circumstances. The Court of Appeal disagreed. In allowing the
wife’s appeal, the Court held that the Judge’s approach had been wrong in several
respects. By signing the certificates, the partner at the firm had an obligation to advise
the wife or satisfy himself that she had been advised. The fact that the firm had not
charged the wife for the initial meeting made no difference to the case. Finally, the
Judge had been influenced by the wife’s apparent determination to proceed with the
transaction in any event. The Court of Appeal’s view was that a short consultation in
such circumstances was inappropriate and the solicitors should have advised the client
that the matter should be further investigated. The question remained as to whether
the wife would still have proceeded with the transaction even if she had been given
the correct advice, and a new trial would need to be held. The fact that no charge had
been made by the solicitors and the fact that the wife had been advised not to proceed
with the transaction did not mean that there was no case to answer by the solicitors.
The case serves as a warning to all solicitors when handling enquiries.
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An obligation to advise on matters beyond the initial instructions.
Sometimes, a solicitor may be aware of facts or information which is relevant to the
client's case, arising out of the solicitor's previous dealings with other clients. Indeed,
the solicitor may be retained because of their particular experiences and reputation in
a given area of practice. In Mortgage Express Ltd -v- Bowerman & Partners,147
Bingham LJ, said:
"A client cannot expect a solicitor to undertake work he has not asked him to
do, and will not wish to pay for such work. But, if in the course of doing the
work he is instructed to do, the solicitor comes into possession of information
which is not confidential and which is clearly of potential significance to the
client, I think that the client would reasonably expect a solicitor to pass it on
and feel understandably aggrieved if he did not."
Laddie J. exemplified this by describing a situation where a dentist is asked to treat a
patient’s tooth and in doing so, notices that an adjacent tooth also needs treatment. In
such circumstances, the dentist would be under a duty to warn the patient. Similarly, if
in carrying out instructions a solicitor notices or ought to have noticed a problem or
risk of which the client may be unaware, the solicitor is under an obligation to advise
them. In the Credit Lyonnais v Russell Jones and Walker case, 148 the solicitor should
have been aware from the content of a letter from the client that the client had
misunderstood the terms of the lease and was therefore under an obligation to advise
the client accordingly.

3.59

Neushel v Mellish & Harkavy.
A further example of where the solicitor should have volunteered additional advice
was in the case of Neushel v Mellish & Harkavy.149 The plaintiff had become
infatuated with, and planned to marry a confidence trickster (F). The defendant had
previously acted for F and had knowledge of his financial affairs. F had asked the
claimant to loan him £4,000. She was refused a loan by a bank manager, who
described the F as "the most obvious conman he had ever met." The defendant then
helped the claimant to obtain a loan secured on her house. The money was given to F,
who defaulted. The majority of the Court of Appeal held that the solicitor was not
justified in expressing no opinion to the client who was clearly rushing into an
otherwise, and possibly disastrous, venture. The solicitor had placed himself in
"hopeless difficulties" by agreeing to act, given his previous dealings with F. He knew
enough about F and his affairs to be aware that it was extremely inadvisable for the
claimant to advance the loan. He therefore assumed the role of business adviser
towards the claimant and as such he should have independently applied his mind to
the situation. Instead, he had:
"being foolishly blinded by [F]… and was quite unable to bring himself to
assess the full degree of the folly of lending the man money."
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The nature of the retainer limiting liability.
Cherney & Ors v Neuman & Ors150 is a good illustration of the principle that the
limited scope of a Solicitor's retainer can limit the liability of the solicitor in relation
to a transaction. Various Solicitors (the Defendants) were instructed by the Claimant
to act in a number of property transactions in London. A third party, the Claimant’s
friend and business associate (the Agent), provided instructions to the Defendants.
The Claimant, (in the midst of various other proceedings) brought a claim for
damages for professional negligence against the Defendants. The main issues for the
court to determine included:
1.

The scope of the Defendant firms’ duty to the Claimant in the course of
the various property transactions; and

2.

Whether the Defendants had known about a side payment of £4.5 million
made to the Agent in the course of the purchase and sale of a long
leasehold interest in a particular development site.

The court found in favour of the Defendant solicitors. The Defendants were retained
to act and provide advice on the conveyancing and corporate aspects of the purchase
of London properties that the Claimant wished to acquire. The retainer did not extend
to providing advice on the commercial merits of the transactions, or on the prices to
be paid. Accordingly, they were not expected to advise on such matters. Whilst there
did appear to be some knowledge of the £4.5 million payment to the Agent amongst
the Defendants, the Claimant had also known about it. Even if it could be established
that the Defendants were negligent in not taking steps to prevent the side payment
being made, or had acted in breach of fiduciary duty in preferring the interests of the
Agent to the Claimant, the Claimant could not complain about what happened as the
Claimant had intended the transaction to be structured in that way. The case is a
helpful illustration of the types of issues which can arise when there are unusual
circumstances or third parties during a transaction. The Claimant was well aware of
the structure of the transaction and the role of the third party and could not then
complain about the set up. Importantly, the Solicitor’s retainer was limited in respect
of the transaction and advice given. It was not expanded to cover the overall
commerciality of the transaction. Nevertheless, the case is another reminder that
Solicitors should always consider carefully (and limit) the scope of the retainer and
what they are being asked to advise on.
3.61

A professional advisor’s duty to keep advice under review.
In an interesting application of the law relating to limitation periods, the UK High
Court held in the case of Integral Memory Plc v Haines Watts151 that a defendant firm
of accountants was not under a continuous duty to advise the claimant about a change
in tax law and the company had suffered the loss more than six years before the claim
was issued. The claimant company had engaged a firm of accountants and alleged that
in 2003 the firm failed to advise on a change in tax law. The result was that the
claimant had failed to pay enough to HMRC and interest began to accumulate on
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those unpaid sums. HMRC issued proceedings against the claimant and a settlement
was eventually reached in 2009. The claimant was required to pay the sums and
interest to HMRC. The claimant subsequently issued proceedings against the
defendant firm of accountants in 2011 for breach of contract and professional
negligence. They waited until May 2011 before issuing a claim against the
accountants for professional negligence. The accountants argued that the claim was
clearly out of time, (as usually a claim for negligence must be made within 6 years of
the date of the breach). Here the breach was the failure of the accountants to advise
the company in 2003 when the law changed. The company argued that the
accountants had a continuing obligation to advise of them of the change in law, so
they could review their tax affairs. However, the judge rejected this argument and said
that the duty to advise occurred in 2003 when the law changed. As this did not
happen, there was a clear breach of duty and as a result, negligence. However, the
claim could not succeed as it was well out of time, so the company were not able to
recover their losses. The defendant applied for and was awarded summary judgment
on the basis that the claims were time barred. The appeal was dismissed. The court
held that the defendant’s contractual duty was breached in or around 2003, when it
should have advised about the change in tax law. Following that, although there was a
failure to remedy this breach, there was not a commission of a further breach.
Furthermore, the claimant’s liability to pay the interest was not contingent upon
HMRC succeeding or failing in their case. There was either an actual liability to pay
the sums sought by HMRC or there was not. Therefore, the claimant had suffered the
loss and damage for the purpose of its negligence claim against the defendant more
than six years before it issued this claim. The case serves as a useful illustration of
the some of the considerations surrounding limitation which may apply in claims
against professionals. The ‘ongoing advice’ argument was not successful in avoiding
the normal 6 year limitation period. The claimant appealed.
3.62

It was argued on appeal that the defendant was under a continuous duty to advise and
therefore the claim was within the contractual limitation period. Further, the liability
of the claimant to pay interest was dependent upon the outcome of the proceedings
brought by HMRC. Therefore the limitation period in tort only commenced in 2009,
when the claim with HMRC was settled. The appeal was dismissed. The court held
that the defendant’s contractual duty was breached in or around 2003, when it should
have advised about the change in tax law. Following that, although there was a failure
to remedy this breach, there was not a commission of a further breach. Furthermore,
the claimant’s liability to pay the interest was not contingent upon HMRC succeeding
or failing in their case. There was either an actual liability to pay the sums sought by
HMRC or there was not. Therefore, the claimant had suffered the loss and damage for
the purpose of its negligence claim against the defendant more than six years before it
issued this claim. The case serves as a useful illustration of the some of the
considerations surrounding limitation which may apply in claims against
professionals. The ‘ongoing advice’ argument was not successful in avoiding the
normal 6 year limitation period. There are several lessons to learn from this case.
First, professionals, particularly solicitors, accountants, tax advisers and financial
advisers should remember to advise clients of changes in the law if they have
promised to do so. Second, companies and individuals should have regular reviews
with their solicitors, accountants, financial and tax advisers to ensure that all financial
arrangements in place are still beneficial to them. Third, companies or individuals
should seek legal advice as soon as they consider that they may have a claim for

negligence. They should not delay to avoid being time barred as claimants cannot
argue that a professional has a continuing duty to do something to overcome a strict
time limit.
3.63

A solicitor’s duty to keep advice under review.
Solicitors in particular will no doubt be relieved to know that in Shepherd
Construction Ltd v Pinsent Masons LLP152 it was held that there is not normally a
general retainer to keep past advice under review or to review the advices of a
predecessor firm upon or following acquisition of a firm. The claimant had engaged
solicitors153 to advise and draft amendments to a construction sub-contract.
Ultimately, the contractor was not able to rely upon one of the clauses to the
construction sub-contract and claimed to have suffered substantial losses as a result.
Whilst changes in the relevant law had occurred following the advice, the claimant
alleged that there was a ‘single contract’ or retainer with the defendant firm of
solicitors and its predecessors based on the relationship over a number of years. In
effect, it was alleged that the solicitors were required to keep earlier advice under
review. The court held that they were not. The functions and obligations of a solicitor
are primarily determined by the retainer, and there was no suggestion of an agreement
to a single contract or a general retainer. The court noted that:154
“There is a difference to be drawn between a specific retainer or commission
which imposes a continuing duty on a professional to keep earlier advice
under review and some sort of obligation which requires the professional to
review and revise previous advice given or services provided on commissions
or retainers which are complete.”
Other considerations include billing arrangements, which are normally for specific
pieces of work, and the cost implications, if a duty is placed upon solicitors to keep
past advice continually under review. This will no doubt be seen as a sensible
decision, as the practical and cost implications of keeping earlier advice under review
and considering the implications upon earlier advice each time there is a change in the
law would lead to an impossible situation. Nevertheless, solicitors should keep in
mind that there may be circumstances where a more general retainer may apply and a
solicitor will be required to keep advice updated.

3.64

Advising as to the client's best interests.
In some circumstances, a solicitor may be instructed by the client to follow a
particular set of instructions or to pursue a particular course of action, notwithstanding
the advice from the solicitor that this might not be in the client's best interests. In such
circumstances, the solicitor's duty is to provide adequate advice and to ensure that the
client understands the risks fully. The duty of care to the client does not extend to
forcing the advice on the client. For example, the serious risks of exchanging
contracts without a deposit, unless the full implications are explained to and accepted
by the seller client, were demonstrated in UK case of Morris -v- Duke-Cohan &
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Co.155 It was held that a solicitor has a duty to explain to a client buying land what the
consequences of accepting a reduced deposit are, and is acting outside his implied
authority unless he has his client's consent to do so. Whatever about advising about
the legal risks of the client’s proposed actions, the solicitor has no obligation to advise
the client about the wisdom of same, particularly in relation to commercial aspects of
same. Hoffmann, L.J. in the case of Haigh -v- Wright Hassall & Co. (a firm)156 said:
"The solicitor is not a business adviser. He is a lawyer. Although most
solicitors will offer business advice, and will, to some extent, try to protect
clients from themselves, it would be wrong in my judgement, to hold that there
was invariably a legal duty to do so… There will be situations in which it is
clear to the solicitor that the client is commercially wholly inexperienced and
is deluding himself. In those circumstances there may well be a duty on the
solicitor to probe further. But these clients were reasonably sophisticated in
financial matters…"
3.65

Bowdage -v- Harold Michelmore & Co.
In the case of Bowdage -v- Harold Michelmore & Co.157 it was held that in the
absence of specific instructions, a solicitor acting in the sale of land was under no
duty to advise the client as to whether the transaction was a prudent one or not. In
Clark Boyce -v- Mouat158 it was confirmed that as long as the client was in full
command of his or her faculties and apparently aware of what they were doing, then a
solicitor instructed in the carrying out of the particular transaction was under no duty,
whether before or after accepting instructions to exceed those instructions by offering
unsought advice on the wisdom of the transaction. To do otherwise would, in the view
of the court, be to impose "an intolerable burdens on solicitors."159 Lord Jauncey of
Tullichettle held:
"Their Lordships are accordingly satisfied that Mrs Mouat required of Mr
Boyce no more than that he should carry out the necessary conveyancing on
her behalf and explain to her the legal consequences of the transaction. Since
Mrs Mouat was already aware of the consequences if her son defaulted Mr
Boyce did all that was reasonably required of him before accepting her
instructions when he advised her to obtain and offered to arrange independent
advice. As Mrs Mouat was fully aware of what she was doing and had rejected
independent advice, there was no duty on Mr Boyce to refuse to act for her.
Having accepted instructions, he carried these out properly and was neither
negligent nor in breach of contract in acting and continuing to act after Mrs
Mouat had rejected his suggestion that she obtain independent advice. Indeed
not only did Mr Boyce in carrying out these instructions repeat on two further
occasions his advice that Mrs Mouat should obtain independent advice but he
told her in no uncertain terms that she would lose her house if Mr R.G. Mouat
defaulted. One might well ask what more he could reasonably have done.
When a client in full command of his faculties and apparently aware of what
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he is doing seeks the assistance of a solicitor in the carrying out of a
particular transaction, that solicitor is under no duty whether before or after
accepting instructions to go beyond those instructions by proffering unsought
advice on the wisdom of the transaction. To hold otherwise could impose
intolerable burdens on solicitors."
3.66

The nature of the retainer when dealing with youthful or inexperienced clients.
The extent of the obligation which might arise when one is dealing with a youthful or
inexperienced client was summarised by Lord Scott of Foscote in Pickersgill & Le
Cornu - vs – Riley160 when he stated:
“The scope of the duty may vary depending on the characteristics of the client,
in so far as they are apparent to the solicitor. A youthful client, unversed in
business affairs, might need explanation and advice from his solicitor before
entering into a commercial transaction that it would be pointless, or even
sometimes an impertinence, for the solicitor to offer to an obviously
experienced businessman”.
Mr Pickersgill, a solicitor, acted for Mr Riley on a commercial transaction involving
the grant of a lease of business premises to Magnet Publications Ltd, (in which Mr
Riley owned the shares), and then the sale of those shares to West of England
Newspapers Ltd. The lessor of the property required a guarantee for the rent payable
by Magnet, which Mr Riley gave. On the sale of the shares in Magnet, Mr Riley
wanted to be released from the guarantee. The lessor was unwilling to release Mr
Riley or to accept substitute guarantors, so West of England Newspapers Ltd agreed
to indemnify Mr Riley for any liability he might incur under the lease guarantee.
Years later Magnet became insolvent and defaulted on the rent. The lessor called on
Mr Riley to meet the outstanding rent under the guarantee. When Mr Riley tried to
obtain reimbursement from West of England Newspapers Ltd, it transpired that it was
a shell company with no assets. Mr Riley sought to recover from Mr Pickersgill. Mr
Riley alleged that Mr Pickersgill was under a duty to investigate West of England
Newspapers Ltd or to advise Mr Riley of the risk he was running by not having the
company investigated.

3.67

160

In the particular case, the client was an experienced businessman. The Privy Council
drew a clear distinction between commercial and legal matters. Mr Pickersgill had
given Mr Riley clear and correct advice about the risk of taking a contractual
indemnity from a limited company. Mr Pickersgill's duty did not extend to
investigating or advising on the financial substance of West of England Newspapers
Ltd or the commercial wisdom of accepting an undertaking from that company. It was
held that the client could have been expected to be aware of the commercial risks
associated with accepting a contractual indemnity from a limited liability company,
this not being a "hidden pitfall" or a risk arising out of any particularly legally
complex area. By giving clear advice about the risk of taking a contractual indemnity
from a limited liability company, the solicitor had discharged any duty he had to warn
the client. A solicitor’s duty did not extend to investigating and advising on the
financial substance of the particular company which was providing the indemnity.

Pickersgill & Le Cornu - vs – Riley, [2004] PNLR 31.

Lord Scott took the opportunity to reaffirm the historical view that, in the absence of
specific provision in the retainer, a solicitor was not to be viewed as having a general
retainer to advise on all aspects of the matter when he held:
“The scope of the solicitor's duty is governed by the instructions he receives
and the circumstances of the case. The scope of the solicitor’s duties may in
some cases justify his description as an "homme d’affaires" but the bestowing
of that description on him cannot alter or add to the extent of the duty of care
that he would otherwise owe. In the present case, in their Lordships’ opinion,
it was a positively misleading description and apt to suggest a duty to advise
on the commercial implications and wisdom of the transaction, a duty that
neither Mr Pickersgill’s instructions nor the circumstances of the case
warranted”.
3.68

Inexperienced clients needing more assistance.
A commercially inexperienced client is likely to require more assistance than a
sophisticated and commercially aware client.161 In Carradine Properties Ltd v DJ
Freeman & Co, Donaldson,162 LJ, said:
“… The precise scope of...[a solicitor’s] duty will depend, inter alia, on the
extent to which the client appears to need advice. An inexperienced client
would need and will be entitled to expect the solicitor to take a much broader
view of the scope of his retainer and of his duties that will be the case with an
experienced client".
This approach was approved in, inter alia, National Home Loans Corporation plc v
Giffin Couch and Archer (a firm)163 and also in Virgin Management Ltd v De Morgan
Group plc,164 in which case the defendant firm of solicitors were held not be liable for
failing to advise in relation to VAT, because their instructions had not specifically
included this requirement and the claimants were sophisticated commercial clients. In
Carradine Properties Ltd v DJ Freeman & Co,165 on the facts of the case, it was held
that the solicitor's obligation did not extend to being required to advise the
experienced business client, skilled in property and insurance matters, that there might
have been a policy of insurance to cover potential loss. This approach was cited with
approval by Gibson LJ in National Home Loans Corporation plc v Giffen Couch and
Archer (a firm)166 and in John Mowlem Construction plc v Neil F. Jones & Co.167
However, exceptions are not applied lightly and in both the Carradine and John
Mowlem cases the plaintiffs were unsuccessful. In the latter case the Court of Appeal
held that the defendant solicitors did not owe a contractual duty to the commercial
clients to ascertain whether they had professional indemnity insurance, and, if they
did, of the need to inform their insurers of a negligence claim against them. Even if a
client is inexperienced in business matters the solicitor's duty may not extend to
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providing business advice if the potential pitfalls should have been obvious. In
Shelley v Phillips & Co (a firm)168 consideration was given to the possibility of a
client purchasing a shop. The shop had limited potential for profitability. The
purchase was also dependent upon an inheritance, the timing of the availability of the
inheritance being uncertain. It was held by Rimer J.169 that these aspects of the
transaction was so self-evident as to be obvious to the client, and did not form part of
the legal business in relation to the purchase of the property, but were only relevant to
the commercial assessment of the proposed transaction and the ability of the client to
fund the purchase. They were issues that any reasonably prudent purchaser would
consider were matters in respect of which they would make their own enquiries.
Consequently, it was not part of the solicitor's duty to raise them. In the more recent
case of Tamlura NV v CMS Cameron McKenna,170 the defendant solicitor was held to
be under no duty to explain the commercial effect of a sale and purchase agreement to
its client in circumstances where the principal commercial terms were negotiated by
the client and the client was represented by "experienced men of commerce".
3.69

The extent of the duty of care to inexperienced clients.
How far this duty may extend will depend on the facts of the case. The general
principle is that the solicitor is required to exercise reasonable care and skill in
performing the task that he or she has been retained to perform.171 The starting point
would be to consider what the solicitor has been asked to do and the nature of the
transaction. The expertise and reputation and skill of the particular solicitor or firm
being retained and the reason for their retention is also relevant. If the solicitor is
chosen because he or she offers a particular expertise, then the client should be
entitled to expect the standard of care in skill commensurate with that expertise.172 In
Duchess of Argyll -v- Beuselink,173 McGarry J said:
"The uniform standard of care postulated for the world at large and though it
hardly seems appropriate when the duty is not one imposed by the law itself
but arises from a contractual obligation existing between the client and the
particular solicitor or firm in question”.
For example, if the contract the property transaction contains a term a feature of
which is potentially disadvantageous to a client in a way that might not be
immediately obvious, it may be appropriate for the solicitor to point this out.
However, in Reeves -v- Thrings and Long174 the majority175 of the Court of Appeal
concluded that the solicitor in a commercial conveyancing transaction was not
retained to advise on commercial issues such as the wisdom of the purchase price, the
chance of obtaining planning permission for the potential of securing long-term car
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parking facilities. The solicitor will not, generally, be regarded as negligent for failing
to state the obvious, but what is obvious will depend on the particular client. Goddard
LJ said in Yager -v- Fishman & Co.:
"When solicitors are charged with negligence, it is material to know a good
deal about the extent of the client's knowledge and experience… The nature of
advice which… a solicitor would be expected to give to a person wholly
unacquainted business, may differ very materially from party would offer to an
experienced businessman who would naturally decide from soft course he
thought it is in his interest to take.
3.70

Phelps v Stewarts and Dinsmore.
In Phelps v Stewarts and Dinsmore176 [2007] EWHC 1561 (Ch) the Court rejected a
solicitor’s argument that her retainer was of a limited nature, given the complexity of
the matter concerned, and the fact that the client was unsophisticated. Mr Keating had
been injured in a road traffic accident, and instructed a solicitors firm, Stewarts, to act
for him in a claim against the negligent driver. The matter was dealt with by Mr
Dinsmore. Stewarts expected that Keating would receive substantial interim payments
that would affect his entitlement to social security benefits. They therefore retained
Ms Phelps, a specialist in trust matters to act as an advisor in setting up a trust for Mr
Keating. At a meeting with Mr Dinsmore and Mr Keating, Ms Phelps advised Mr
Keating to set up a discretionary trust, and provided him with a standard letter in
which she described, in simple terms, the important features of a discretionary trust.
Ms Phelps did not, however, advise Mr Keating that monies paid into the
discretionary trust in excess of the nil rate band would attract an initial charge to tax
of 20%. Mr Keating opted to implement a discretionary trust, and a substantial
amount of compensation was paid into it, incurring an immediate tax charge at 20%.
This resulted in a loss of £181,000 to Mr Keating who issued proceedings against Ms
Phelps and Stewarts. Ms Phelps settled the proceedings against her and sought a
contribution from Stewarts. The key issue was the nature and scope of duty which was
imposed on Ms Phelps by her retainer. Ms Phelps contended that she had been
retained only for a limited purpose of drafting a discretionary trust to receive a first
interim payment of £35k. She asserted that at the meeting with Mr Keating, she had
orally advised against the placing of further sums into the trust without further advice
from her.
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The Court considered, however, that there was no specific term in the retainer limiting
its scope or any relevant limiting circumstances. Mr Keating was an unsophisticated
client and this was apparent to Ms Phelps who had held herself out as having special
expertise and knowledge in relation to the matter, which neither Mr Keating or D
possessed.177 Given that Mr Keating was an unsophisticated client and in light of the
complexity and significance of the limitation as her retainer argued for by Ms Phelps,
the limitation could not be effective unless it was in writing, highlighted and properly
explained to Mr Keating. Further, there were a number of positive indications in the
letter of advice from Ms Phelps to Mr Keating that she contemplated the introduction
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of further monies into the trust. At no point did the letter of advice refer to the need to
take advice before introducing any additional payment into the trust. On the evidence,
the Court decided that Ms Phelps had not orally advised Mr Keating or Mr Dinsmore
at their meeting that further advice was required. Even if she had done so, however,
the Court considered that oral advice was not sufficient. The issues on which Ms
Phelps was advising were complex, especially as she was dealing with an
unsophisticated client. Ms Phelps should therefore have advised on the matter in
writing to both Mr Keating and Stewarts. The judge described this case as “the other
side of the coin from Pickersgill v Riley”,178 which dealt with the scope of the duty of
care of a solicitor where he is dealing with a particularly experienced businessman. In
that case, the solicitor was not obliged to advise his client as to the commercial merits
of a transaction; an experienced businessman should be aware of the risks. As this
case demonstrates, there is a higher duty of care where the client is unsophisticated.
This case highlights the importance of clarifying the scope of a solicitor’s retainer as
soon as instructions are received. Any limitation on the scope of a solicitor’s retainer
must be in writing, and properly explained.
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Haugesund Kommune & Narvik Kommune -v- Depfa ACS Bank and Wilkborg
Rein & Co.
In Haugesund Kommune & Narvik Kommune -v- Depfa ACS Bank and Wilkborg
Rein & Co179 the appellant solicitors Wilkborg Rein & Co appealed against a decision
that they were liable to the defendant bank, Depfa ACS Bank, for breach of their
contractual duty of care. The Bank had entered into swap agreements with claimant
Norwegian local authorities. Before entering into the agreements, Wilkborg Rein had
advised the Bank in respect of the transactions and whether the Norwegian local
authorities had the power and capacity to enter into the swap agreements. Under the
agreements, the Bank advanced substantial sums to the Norwegian local authorities in
return for fixed quarterly payments and a final repayment. The Norwegian local
authorities invested the sums advanced by the Bank but incurred very large losses.
The Norwegian local authorities brought proceedings in the Commercial Court for
declarations of non-liability on the swap agreements, arguing that they were beyond
the power and authority of Norwegian local authorities to enter into under the relevant
Norwegian legislation. The Bank, naturally, claimed that the swap agreements were
enforceable, but if they were not that the Norwegian local authorities would be liable
in restitution to return the sums advanced. It was held that although the Norwegian
local authorities lacked the power to enter into the swap agreements, the Bank was
entitled in restitution for the principal sums advanced with interest. The court also
found that the solicitors’ firm was in breach of its contractual duty to exercise
reasonable care and skill in failing to advise the Bank that the swaps were prohibited
loans. Had the Bank been advised that the swaps were prohibited loans, or there was
a material risk that they might be prohibited loans, the Bank would not have entered
into the swap transactions. The Court of Appeal dismissed the Norwegian local
authorities’ appeal. It held that the Bank would not have advanced the money to the
Norwegian local authorities had it been advised by the solicitors that there was any
material risk that the swaps were prohibited loans giving rise to no contractual
obligation on the part of the Norwegian local authorities. As a result of the deficient
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advice from the solicitors, there was in fact no transaction in the sense of a contract
and that the value of the rights acquired under the transaction was nil.
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The solicitors’ firm was responsible for the whole loss arising from its advice, save
insofar as that loss had been reduced by recoveries made prior to the point at which
the court was required to assess the loss. The Bank was therefore entitled to the
judgment sought and was not obliged to give credit for the value of its rights in
restitution against the Norwegian local authorities. The solicitors appealed against the
decision that they were liable to the Bank for breach of their contractual duty of care.
They submitted that they were not liable for all the consequences of their negligent
advice, only for those losses within the scope of their duty. The Bank had taken the
risk of the Norwegian local authorities’ failure to repay, so there was no loss within
the scope of the solicitors’ duty. The Bank contended it could rely on the principle in
Owners of Steamship Enterprises of Panama Inc. -v- Owners of SS Ousel, (The
Liverpool) (No 2)180 to recover from the solicitors, in full, losses it had suffered
immediately upon entering into the transaction. It was held firstly that but for the
solicitors’ negligence, the transaction would not have occurred, but that did not mean
that all the loss caused by entering into the transaction was within the scope of the
solicitors’ duty.181 Secondly, it was held that if the Bank's loss was due to the
invalidity of the transactions, then the loss was within the scope of the solicitors’ duty.
However, it was the impecuniosity of the Norwegian municipalities rather than the
invalidity of the transactions that was the real difficulty. That was a risk which the
Bank had shouldered and it was not within the scope of the solicitors’ duty. Thirdly,
the Bank had failed to establish that its loss had been suffered by reason of the
invalidity of the transaction, as distinct from the enforcement and credit risks. The
solicitors were not responsible for any loss with respect to its advances which the
Bank might ultimately suffer by reason of the Norwegian municipalities'
impecuniosity or unwillingness to abide by the decision of the English court.
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Ensuring the client understands the advices given.
In the case of Siasati -v- Bottoms & Webb (a firm)182 Price J dealt with the case of a
client who was a recent arrival in the United Kingdom and had a very limited
command of the English language, and was involved in his first business venture in
the UK. It was suggested by the Court that it was an obvious step in such a case that
the solicitor should commit their full advices to writing, which the client could, if
necessary, have translated into their native language. By inference therefore, a deaf
client should also be given the benefit of advices in writing, and a blind client should,
presumably, be given the benefit of the advices recorded orally.183 In County
Personnel (Employment Agency) Ltd -v- Alan R Pulver & Co.184 Bingham LJ said:
"it seems obvious that legal advice, like any other communication, should be
in terms appropriate to the comprehension and experience of the particular
recipient. It is also, I think, clear that in a situation such as this a professional
man does not necessarily discharge his duty by spelling out what is obvious.
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The client is entitled to expect the exercise of reasonable professional
judgement. This is why the client seeks advice from a professional man in the
first instance. If in the exercise of a reasonable professional judgement a
solicitor is or should be alerted to risks which might elude even an intelligent
layman, then clearly it is his duty to advise the client of these risks or explore
the matter further".185
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Medical evidence re elderly clients suffering from dementia.
The case of Thorpe v Fellowes Solicitors LLP 186 considered the duties of a solicitor
towards an elderly client who suffered from dementia, and held that there was not a
general duty upon solicitors to obtain medical evidence on every occasion upon which
they were instructed by an elderly client, just in case they lacked capacity.187 The
claimant son, acting as litigation friend for his mother, claimed damages from the
defendant firm of solicitors for professional negligence arising from the sale of her
mother’s property. The claimant's sister had contacted the firm in January 2003
indicating that her mother wished to sell her property for £145,000. The sale was
conducted by one of the firm’s trainee solicitors under the supervision of a senior
partner. The trainee had written to, telephoned and met with the client in person. One
attendance note stated that she:
"fully understood what was going on and was adamant that she wants to sell
this property and purchase another property with her daughter so that she
does not have to deal with any maintenance of the house".
Prior to the sale, the trainee had written seeking confirmation that she was happy to
proceed with the sale. The client responded with a handwritten letter confirming that
she did and giving details of a bank account into which the proceeds of sale were to be
paid. That account was, in fact, the daughter’s account. The property was sold in
October 2003 and the proceeds of sale were remitted to the daughter's account. Within
two months of the sale, the property was sold on for £186,000. The mother then lived
with the daughter in local authority accommodation for two years before entering
residential care. The son contended that the firm had been negligent in acting for his
mother without proper instructions, since she was suffering from dementia, in selling
the property at an undervalue, and in remitting the proceeds to the daughter. The
jointly-instructed neurological expert gave evidence that whilst the client was
suffering from dementia at the time of the sale, it did not mean she would have lacked
capacity to sell the property. It was his opinion that she had had capacity and that, in
any event, any lack of capacity would most probably not have been evident to a
competent solicitor.
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185

The court found in favour of the defendant solicitors. Whilst the client had been
suffering from a progressive form of dementia throughout 2003, as the expert
evidence made clear, that did not mean that she actually lacked capacity to instruct the
firm on the sale of the property or the ability to exercise her free will or indeed that
any lack of capacity would have been evident to a reasonably competent solicitor, or

In County Personnel (Employment Agency) Ltd -v- Alan R Pulver & Co., [1987] 1 WLR 916, CA., at 922D.
Thorpe v Fellowes Solicitors LLP, [2011] EWHC 61 (QB).
See "Acting for the Vulnerable Client" Gazette, January/February 2011.
http://www.lawsociety.ie/Documents/Gazette/Gazette%202011/JanuaryFebruary2011.pdf

186
187

was evident to the trainee. A solicitor was generally only required to make inquiries
as to a person's capacity to contract if there were circumstances such as to raise that
doubt in the mind of a reasonably competent practitioner. There was no duty upon
solicitors in general to obtain medical evidence on every occasion upon which they
were instructed by an elderly client just in case they lacked capacity: such a
requirement would be “insulting and unnecessary”.188 The case is another example of
the importance of thorough attendance notes and the importance they can have in
professional negligence claims. The extent to which the case gives comfort to firms
acting for elderly clients in various transactions is not absolute, however. If there is
reason to doubt the client’s capacity then the safest course of action for the firm is
likely to be to seek medical evidence.
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Detecting fraud by clients.
The courts, traditionally, have been reluctant to impose obligations on solicitors to
detect frauds by clients. However, there are now statutory obligations arising under
money-laundering legislation, in particular, which require the solicitor to take steps to
establish the identity of the client.189 In the case of institutional clients, such as
mortgage lenders, which would provide detailed standard instructions to solicitors,
courts have been reluctant to extend the scope of the duty beyond the strict
requirements of the instructions. For example, in Midland Bank Plc v Cox
McQueen,190 a husband-and-wife were customers of the bank. The husband deposited
the deeds to his wife's house as security for debts of his family company. The wife
believed that the deeds were being lodged for safekeeping only. Later the husband
sought further advances from the Bank on the security of the house at which stage
they required a formal charge. The husband persuaded the Bank to retain a firm of
solicitors who had previously acted for him and to whom he was known. The Bank in
its letter of instructions required the solicitors to explain the nature of the
documentation to the wife, explain the extent of the charge, and to obtain (freely), the
wife's signature to the mortgage documentation. The husband actually brought an
impostor to the solicitor’s office and it was she, not the wife, who met the solicitor,
and it was she who executed the documentation.
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The Court of Appeal held that the extent of the solicitor's retainer was to be
determined as a matter of construction of the Bank’s letter of instruction. The
appropriate test was to determine what meaning a reasonable person would give to the
document, possessing the particular knowledge reasonably available to the parties at
the time the contract was entered into. In the particular case, the solicitor would
ordinarily be required to exercise a certain measure of reasonable skill and care, but
this did not extend to accepting commercial risks more properly within the province
of the bank, in particular, determining the trustworthiness and honesty of the Bank's
customers, something which the court held the bank was better placed to do. The
solicitors had not been asked for a guarantee against the husband's fraud and they had
not given it. Had the bank intended to obtain such a guarantee from the solicitor, in
circumstances where such fraud might not easily be detected, even by a solicitor
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exercising all proper care, the language used would have to be clear and compelling. It
was held by Lord Woolf MR that:
"if commercial institutions such as banks wish to impose an absolute liability
on members of a profession they should do so in clear terms so that solicitors
can appreciate the extent of their obligation which they are accepting…
Unless the language used in a retainer clearly has this consequence, the
courts should not be ready to impose obligations on solicitors which even the
most careful solicitor may not be able to meet."191
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Lord Woolf went on to comment about the fact that the type of work under
consideration was often undertaken by small firms of solicitors who were already
significantly burdened by the cost of professional indemnity insurance, and indicated
that if they were to be liable for fraud of customers of banks, of a type which they
could not hope to prevent, then they would have to charge significantly higher fees or
indeed withdraw entirely from providing the type of work in question, which from he
felt in either case would not be in the interests of banks, the customers, or the public
in general. Such a consequence, he felt, would be that the customers of banks would
lose the benefit of an explanation of the transaction from highly qualified
professionals. Banks would have to pay higher legal fees, which in turn would have to
be passed on to the consumer. Inevitably, the public would suffer a diminished
availability of legal services if small firms were unable to survive.
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Preventing fraud.
Even though it is only 13 years since the case was decided to the time of writing, it is
the considered view of the authors that the decision is unlikely to be applied were the
circumstances to repeat themselves today. It is now routine for solicitors, as part of
their money-laundering checks192 and enquiries, pursuant to the Criminal Justice
(Money Laundering and Terrorist Financing) Act 2010,193 to verify the identity of
clients by means of the production of passports or other multiple means of
identification, including utility bills.194 Failure to carry out even such an elementary
step, would in the author's view, constitute negligence on the part of the relevant
independent legal professional” which is defined by the Act195 to mean “a barrister,
solicitor or notary who carries out any of the following services”:
(a)

the provision of assistance in the planning or execution of transactions
for clients concerning any of the following:
(i) buying or selling land or business entities;
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(ii) managing the money, securities or other assets of clients;
(iii) opening or managing bank, savings or securities accounts;
(iv) organising contributions necessary for the creation, operation
or management of companies;
(v) creating, operating or managing trusts, companies or similar
structures or arrangements;
(b)

3.81

acting for or on behalf of clients in financial transactions or
transactions relating to land.

Clients understanding and or ignoring advice in response to instructions.
In Middleton -v- Steeds Hodson,196 one of the issues which arose in the case was
whether the client had chosen to ignore the advice of his solicitor. Johnson J said:197
"One might have expected that in circumstances where the lay client was
determined to disregard the advice of the solicitor, the attendance note would,
as a matter of protection from the solicitor if nothing else, contain a specific
reference to the firm instructions that had been given in disregarded the
advice. Furthermore, one might have expected there to have been a letter to
the client, recording the advice and instructions given… The impression I had
was that [the defendant] regarded the attendance note is simply a reminder of
what he had been instructed to do rather than as a comprehensive record of
the past of the meeting.
In Harwood -v- Taylor Vintners (a firm)198 the question of whether, as a matter of
law, advice had to be given in writing was considered. HH Judge Seymour QC held
that while he acknowledged that while the earlier authorities confirmed that it was a
matter of good practice to record important communications in writing that did not
extend as far as making it a legal requirement. He recognised and acknowledged the
benefits of giving advice in writing to clients in order to allow the client time to
reflect upon it at their leisure, and secondly with a view to providing protection for the
solicitor if the client denied having received the advice in the first instance or chose to
ignore the advice given. However, he also recognised the benefits of oral advice in
providing an opportunity for clarification of any element reasoning which the client
might not immediately understand. He said that ultimately,
"the only hard and fast rule, as it seems to me, is that the solicitor should
give… advice… clearly and so that the client appears to understand".199
As we have seen from the decision of Kearns P. in Emerald Island Assurances and
Investments Ltd, Timothy Maverley and James Morey -v- Coakley Moloney
Solicitors,200 this would also seem to be the rule in Ireland, subject however to the
requirement clearly spelt out in that case, to ensure that appropriate warnings and
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advices are given, repeatedly if necessary, in writing, even if those advices are likely
to be ignored. As it was put by Kearns P.:
"I think it has to be acknowledged that those warnings were not heeded in the
way that might have been appropriate, but I think perhaps the reason for that
is that the warnings were not sufficiently explicit. I certainly think it could
probably be said (of the Plaintiff's solicitor) that (he), in the circumstances,
should have given a more elaborate morning, than he did, spelling out in great
detail, but not only might the motion to dismiss be brought, that in that
situation, the lodgement would be lost. The costs of the other side would be
incurred and the plaintiffs would be liable for their own side's costs. I am
satisfied that no elaborate warning of that nature was given. To that extent,
there was, in my view, a breach of duty, insofar as advices given by (the
plaintiff's solicitor) is concerned, but that does not end that particular aspect
of the case, to which my way of thinking is the central point."
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In the circumstances of the case, he held that he did not:
"think a somewhat more elaborate warning by (the plaintiff's solicitor), would
have brought about any other result. I think the difficulty was there. The case
could not move because the Plaintiffs would not accept and could not agree
with their own forensic accountant and a risk, which was always present,
eventually came to pass, namely the bringing of this motion and the potential
and very grave risk that the case would be dismissed."
In the circumstances, while he described the case as "a very unfortunate case from
everybody's point of view," and while expressing the greatest sympathy for the
Plaintiffs, he held that "the case simply cannot succeed," and consequently, the claim
was dismissed. In short, the Plaintiff's case against the solicitors, (even though the
President accepted that the solicitors had been negligent in not giving sufficiently
detailed warnings), was dismissed because the President was satisfied that even if the
more elaborate warning which he held ought to have been given, had been given, the
Plaintiffs would not have heeded it. Whether or not the client clearly understands the
advice which has been given is not necessarily the responsibility of the solicitor. The
giving of advice was regarded by the court in Harwood -v- Taylor Vintners (a firm)201
as being an interactive process which required participation from the client seeking
clarification in respect of any matters which were not understood, the solicitor’s
obligation being to take reasonable steps to satisfy himself that the client did seem to
understand the advice which was being given. HH Judge Seymour QC held that in the
usual scenario where one is dealing with a client of sound mind and at a minimum,
average intelligence, the steps to not extend to undertakings "an interrogation of the
client as to what he has understood" as this might cause offence and would be "totally
unprofessional". He held it was enough for the solicitor to assess whether the client
appears to understand during the normal course of the discussion the advice given. In
the Emerald Island Assurances and Investments Ltd, Timothy Maverley and James
Morey -v- Coakley Moloney Solicitors case there was no explicit examination of the
question of whether the client understood the issues or not, it appearing from the
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decision that the client, while capable of understanding explanations, opinions and
advices given, was unwilling to accept them.
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Authority to settle.
The case of Amalgamated Metal Corp Plc v Wragge & Co (A Firm) 202 [2011] EWHC
887 (Comm) is a cautionary tale of the risks of settling a case without ensuring that
you have firm instructions from the client, (and evidence of those instructions).The
defendant solicitors acted for the claimant company in litigation against HMRC after
it became apparent that tax paid on dividends to the company’s non-resident owner
was unlawful and the company was entitled to compensation. One of the issues in the
litigation was how the compensation and interest should be calculated. The solicitors,
acting on the company’s behalf, accepted an offer from HMRC to settle part of the
claim, whereby the interest was calculated as simple interest. It later transpired in
related group litigation that interest should in fact be calculated on a compound basis.
The company brought a claim against the solicitors, arguing that it had not given
instructions to settle or authorised the solicitors to settle on its behalf. It further argued
that interest would have been calculated and recovered on a compound basis had the
solicitors not entered into the settlement. The solicitors argued that the company’s
approach to the litigation had been to attempt to resolve it and the witness evidence
given by the solicitor indicated that the offer had been discussed with the client. The
court found in favour of the claimant company. The court relied mainly on the
contemporaneous documentation which indicated that the solicitors had agreed the
settlement on behalf of the company, without authority to do so. There was no
evidence to support the suggestion that the solicitors had been authorised to settle the
issues that it had. The claimant company also established that its losses had been
caused by the solicitors exceeding their authority and damages were payable in the
sum of £7.65 million. The case is a reminder of the importance of both ensuring that
solicitors do not exceed the authority delegated to them by their clients and of keeping
evidence on their file of specific instructions to do so before agreeing to a
settlement.203
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